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Transferring Juvenile Defendants From
Adult to Juvenile Court: How Maryland
Forensic Evaluators and Judges Reach

Their Decisions

Ronald F. Means, MD, Lawrence D. Heller, PhD, and Jeffrey S. Janofsky, MD

The purpose of the study was to determine how often Maryland judges agreed with the opinions of forensic
evaluators in deciding whether to transfer youthful defendants to juvenile court from adult court and to investigate
which factors were most important in the opinions of the evaluators and the final decisions of the judges. Data
were extracted from a sample of 200 waiver evaluations, and case outcomes were determined. Factors were
examined with both univariate analysis and logistic regression models, to find correlates to and predictors of
judges’ decisions and evaluators’ opinions. The most important factor influencing the decision of the judges was the
forensic evaluators’ opinions. Logistic regression analysis identified three factors that were significant predictors of
the evaluator’s opinion: public safety risk, history of the involvement of Department of Juvenile Services, and
defendant’s age at the time of the offense. The judges’ decisions correlated strongly with the forensic evaluators’

opinions.
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On the basis that the more serious and violent juve-
nile offenses would be better handled in adult crim-
inal courts than in juvenile courts, nearly all states
have enacted laws to allow adjudication of juveniles
in adult courts, under certain conditions.! Since the
laws have been enacted, juvenile arrest rates have de-
clined. At the same time, the number of detained and
committed youths in both juvenile and adult facili-
ties has dramatically increased.?

There are several methods by which state law de-
termines whether juveniles are tried in adult or juve-
nile court. These include prosecutorial discretion, ju-
dicial waivers, and statutory exclusion. With
prosecutorial discretion (also referred to as concur-
rent jurisdiction or direct file), the prosecutor is al-
lowed to decide whether to file a case in juvenile or
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adult criminal court. Laws establish jurisdiction for
certain types of offenses in both courts and permit
the prosecutor alone to determine which court will
try a specific case.

Transfer from juvenile court to adult court by ju-
dicial waiver may be accomplished in three ways:
discretionary, presumptive, or mandatory. Typically,
waiver hearings are held to determine the appropri-
ateness of the transfers. The hearings usually involve
a mental health evaluation of the juvenile (in some
states, this evaluation is required by statute). Clini-
cians may be asked to assess the youth’s level of ma-
turity, amenability to rehabilitation, and likelihood
of future violence and offense, as well as the presence
and role of any mental disorder.? Discretionary judi-
cial waiver permits the judge to transfer the case after
certain criteria have been satisfied.* The criteria usu-
ally include consideration of rehabilitation and pub-
lic safety, as established by Kent v. United States.

Presumptive judicial transfer shifts the burden of
proof from the prosecutor to the juvenile. The de-
fense must argue that the judge should not have the
case transferred to adult criminal court and that the
youth would be handled best in juvenile court. Man-

Volume 40, Number 3, 2012 333



Transfer of Juveniles From Adult Court to Juvenile Court

datory judicial waiver requires the judge to deter-
mine only whether the case meets the criteria set by
law for waiver.

Statutory exclusion laws require juveniles, who by
age would usually be tried in juvenile courts, to be
tried initially in adult criminal courts instead when
charged with certain offenses. Most often, these
transfers are for serious violent offenses and will spec-
ify additional restrictions, such as age or prior offense
record. In some states, reverse waiver laws then allow
the adult criminal court to transfer cases back to ju-
venile court for adjudication or disposition. Some
states have statutes that hold that if a juvenile has
been transferred or waived to adult criminal court
previously, all subsequent charges will be handled
there: the once an adult, always an adult provision.®
Considering the fact that transfer evaluations hinge
in part on a forensic assessment, it is important to
know what forensic psychiatrists consider in their
evaluations.

Important Factors

The definition of amenability to treatment is not
clearly specified in either statutory or case law. Fo-
rensic examiners may tend to consider only tradi-
tional therapy when assessing a defendant’s amena-
bility and exclude other approaches, such as special
education, work programs, foster care, advocacy, res-
idential treatment, vocational treatment, and incar-
ceration.” Each clinician’s personal conceptualiza-
tion of delinquency etiology (e.g., psychodynamic
versus social learning) may influence the treatment
approaches considered and recommended. Amena-
bility recommendations are also influenced by the
services available and the time remaining to be
treated in juvenile jurisdiction. Statutes require nei-
ther a specific degree of success nor an area of img)rove—
ment to deem a juvenile amenable to treatment.

The second area typically addressed by forensic
examiners in transfer evaluations is the degree of fu-
ture danger the juvenile poses to the public. The
literature reflects the limited extent to which mental
health professionals can and should predict danger-
ousness in adults.® Prediction of violent behavior in
juveniles may be even more difficult than in adults.
However, there are risk factors that are known to
correlate with future violence, such as previous vio-
lence, level of IQQ, and substance abuse. These can be
communicated to the court in a general risk assess-
ment statement. Violence prediction in youths can

involve an analysis of individual, family, school,
peer-related, community, and neighborhood fac-
tors.” Further complicating matters, statutes are not
precise regarding specific factors to be used as crite-
ria.'® The current basis for juvenile risk assessment
is limited, and forensic examiners may have diffi-
culty structuring this component of the transfer
evaluation.

The third domain of the typical transfer evalua-
tion is the sophistication and maturity of the juve-
nile. It is generally accepted that psychiatrists and
psychologists possess interviewing, observational,
and testing expertise for the assessment of matu-
rity.'" Standardized, norm-referenced psychological
tests are often used in legal contexts. IQ testing may
be used to appreciate fully the level of functioning of
the juvenile. Although all these tests can be used,
there is no agreed upon standard for including them
in assessments of maturity.

Although all of these factors may be considered by
both evaluators and judges, the question remains as
to which factors are key to the opinion of the evalu-
ator and the decision of the judge. There are many
factors that contribute to each one of the evaluating
criteria, but are there certain factors that consistently
influence the opinions of evaluators and judges?
Grisso et al.'? identified unwillingness to accept in-
tervention, adult-like self-reliance, and a greater of-
fense record as the factors most associated with judi-
cial transfer decisions. Other studies suggest that
youths who were identified as dangerous, criminally
sophisticated, and difficult to treat were more often
transferred to adult court."

The System in Maryland

In Maryland, a child younger than 18 years is con-
sidered to be a juvenile. A delinquent is a child who
has been adjudicated by the juvenile court for an act
that would be a crime if committed by an adult and
who needs guidance, treatment, or rehabilitation."*
Some children may be treated as adults in adult crim-
inal court rather than in juvenile court, depending on
the severity of the crime and the child’s age, prior
juvenile record, and mental and physical condition,
among other factors.

The Maryland Juvenile Court may have original
jurisdiction but may waive jurisdiction by discretion-
ary judicial waiver, depending on the offense and the
age of the alleged delinquent. The juvenile court may
not waive its jurisdiction under this section until af-
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ter it has conducted a hearing, conducted solely to
determine whether it should do so. The court may
not waive its jurisdiction under this section unless it
determines, from a preponderance of the evidence
presented at the hearing, that the child is an unfit
subject for juvenile rehabilitative measures.'”

In Maryland, depending on the crime and the age
of the juvenile, statutory exclusion gives adult crim-
inal courts original jurisdiction. Cases can be trans-
ferred from adult court to juvenile court (reverse
waiver) if the court determines, by a preponderance
of the evidence, that a transfer of its jurisdiction is in
the interest of the child or society. Transfers are pro-
hibited if the child has been transferred to juvenile
court and adjudicated delinquent previously, the
child has been convicted in an unrelated case ex-
cluded from the jurisdiction of the juvenile court, the
charge is murder in the first degree, and the accused
was 16 or 17 Gyears of age when the alleged crime was
committed.’

Statutory criteria the court must consider in the
evaluation of the defendant’s suitability for adjudica-
tion within the juvenile justice system include the age
of the child; the child’s amenability to treatment in
any institution, facility, or program available to de-
linquents; the mental and physical condition of the
child; the nature of the offense and the child’s alleged
participation in it; and public safety. In making a
determination under this section, the court may or-
der that a study be made of the child, the child’s
family and environment, and of factors concerning
the disposition of the case.'”

In the Medical Office for the Circuit Court of
Baltimore City, forensic evaluators are charged with
completing reverse-waiver evaluations. They com-
plete approximately 230 of these evaluations per
year, and the number has increased over the years. In
2004, although each evaluator assessed the same fac-
tors (the age of the child, the child’s amenability to
treatment, the mental and physical condition of the
child, the nature of the offense, and the public safety
risk), the methods employed in the assessments var-
ied. In addition, it is uncertain what factors influ-
enced the opinions of the evaluators when assessing
each area. After the evaluator’s report was completed,
the judge provided the final decision as to whether
the case would be transferred back to juvenile court.

We decided to investigate several questions. First,
we wanted to know how often the judges agreed with
the opinion of the evaluators and ultimately decided

to transfer juveniles to juvenile court from adult
court. We also wanted to investigate which factors
were most important in the opinion of the evaluator
and the final decision of the judge. By conducting
this study, we hoped to add clarification and begin to
provide some further guidance to psychiatrists who
conduct similar evaluations.

Methods

Judges in the Circuit Court for Baltimore City
refer reverse-waiver cases to the Circuit Court Med-
ical Office for evaluation. Psychiatrists and psychol-
ogists at the medical office answer the court’s order
for evaluation. To gather information to investigate
the opinions of evaluators and decisions of the
judges, we retrieved court case files that were stored
in the court medical office. Two hundred randomly
selected cases of defendants who participated in re-
verse-waiver evaluations in 2004 were reviewed.
From these case files, which included completed
transfer of jurisdiction evaluations, the following in-
formation was extracted:

Opinion on whether to transfer the case;

Age at time of offense and at time of evaluation;
Opinion on physical maturity;

Opinion on emotional maturity;

Opinion on amenability to treatment;

Gender;

Race;

History of employment;

History of mental health diagnosis (other than con-
duct disorder or oppositional defiant disorder);

History of substance use disorder diagnosis;
History of juvenile services involvement;
Opinion on risk to public safety;

History of previous offenses;

Weapon use during the crime;

Number of alleged perpetrators in the offense;
Number of children of the defendant; and

Living arrangements of the defendant at the time
of the offense.

All factors were categorized as dichotomous vari-
ables or numericals, with some exceptions. The de-
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Table 1 Univariate Analyses With Judges’ Decisions as the Dependent Variable, Arranged Roughly From the Strongest Relation to the Weakest

Variable X p ¢ Odds Ratio Likelihood of Transfer (%)
Evaluator opinion 47.83 <.001 0.55 12.21 77
Amenability to treatment 39.59 <.001 0.53 12.54 72.4
Risk to public safety 27.20 <.001 —0.45 7.69 78.4 (low risk)
DJS involvement, two groupings 26.27 <.001 —0.41 5.88 74.3 (no DJS involvement)
History of offenses 23.41 <.001 -0.38 7.52 82.9 (no history)
Emotional maturity 6.66 <.01 —0.34 4.18 67.6 (immature)
Enrolled in school 11.04 <.001 0.26 2.94 63.6
Substance use 7.44 <.006 —0.22 2.54 57.9 (not using)
Weapon 6.74 <.009 —0.21 3.85 75
Age at evaluation 4.52 <.05 0.17 1.97 58.5 (younger)
Age at offense 3.88 <.050 0.16 1.87 57.8 (younger)
Gender 3.98 <.050 —-0.16 2.56 69.6 (female)
DJS involvement, three groupings 29.64 <.001 NA NA NA
Employment history 3.80 <.06 0.16 1.92 60.3
Children 3.66 <.06 —-0.16 2.27 35.7 (with children)

The original sample was 200. The number included in the analyses varied from 161 to 58 because various data were missing in the reviewed

evaluations.

fendant’s history of Department of Juvenile Services
(D]S) involvement was subcategorized into the level
of service: community, residential, or none. The
public safety risk was categorized as low, moderate,
and high, as indicated by the evaluator. Living ar-
rangement was subcategorized as at home or out of
the home.

To determine the ultimate judicial decision about
transfer of jurisdiction, we reviewed the computer-
ized court record system. The program provided in-
formation about the disposition of the defendants
evaluated. There were three potential dispositions:
transfer to juvenile court, retention in the adult crim-
inal court, and dismissal or withdrawal of the
charges.

This work involved review of public record docu-
ments for criminal defendants. No institutional re-
view board approval or exemption was sought. No
defendants can be individually identified by the data
presented.

Results

Description of the Sample

A total of 200 charts of defendants referred to
Medical Services of the Circuit Court for Baltimore
City were reviewed. All of the defendants had been
referred for evaluations concerning transfer of juris-
diction in 2004. Of the 200 cases reviewed, 39 were
not analyzed because the charges against the defen-
dants were eventually dismissed. Of the remaining
161 individuals, 138 were male and 23 were female.

Of the defendants, 154 were African American and 7
were Caucasian. The defendants’ ages at the time of
the offense ranged from 14.10 to 18.08 years
(mean = 16.81, SD = 0.70). The ages at the time of

evaluation ranged from 14.58 to 19.08 vyears
(mean = 17.26, SD = 0.74).

Crosstab Analyses: Univariate Analyses With
Judge’s Ruling as the Dependent Variable

Table 1 presents the variables that were found to
have a significant relation to judges’ decisions listed
in order of the strength of the relation, as determined
by chi-square analysis. While chi-square tests indi-
cate whether associations between the variables are
significant, the phi coefficient (which ranges from
—1to +1, with values closer to 1 indicating stronger
relations between the variables) provides an index of
the magnitude of the relation. In order from stron-
gest to weakest, the most powerful correlations with
judges’” decisions were the evaluator’s opinion, ame-
nability to treatment, risk to public safety, Depart-
ment of Juvenile Services (DJS) involvement, and
history of offenses. Table 1 also displays the odds
ratio (OR) for each of the significant relationships
and the likelihood that defendants would be trans-
ferred to the juvenile system.

A closer examination of the data revealed that, in
50.3 percent of cases, the judges ruled in favor of
transferring defendants from adult court to juvenile
court, whereas forensic examiners recommended
transfer in 57.1 percent. The judges ruled against
transfer in 49.7 percent of cases, and the forensic
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Table 2 Univariate Analyses With Evaluators’ Recommendations as the Dependent Variable, Arranged Roughly From the Strongest Relation to

the Weakest

Variable X P [ Odds Ratio Likelihood of Transfer (%)
Amenability to treatment 94.19 <.001 0.82 141.56 89.7
Risk to public safety 58.23 <.001 —0.66 62.50 96.1 (low risk)
Emotional maturity 30.14 <.001 —-0.72 40.00 84.8 (immature)
DJS involvement, three groupings 50.54 <.001 NA NA NA
DJS involvement, two groupings 44.33 <.001 —0.54 13.16 87.1 (no history)
History of offenses 24.61 <.001 —-0.39 10.99 90.2 (no history)
Enrolled in school 16.59 <.001 0.32 3.91 74
Age at offense 16.05 <.001 0.32 3.75 72.3 (younger)
Substance use 8.93 <.003 —-0.24 2.75 65.4 (younger)
Weapon 7.54 <.006 —0.22 5.15 85
Age at evaluation 8.48 <.004 0.23 2.57 68.3 (younger)
Children 6.15 <.02 —-0.20 2.87 35.7
Race 5.49 <.02 —0.19 8.70 NA

The original sample was 200. The number included in the analyses varied from 161 to 58 because various data were missing in the reviewed

evaluations.

evaluators recommended retaining the defendants in
the adult system in 42.9 percent. The odds ratio anal-
ysis indicated that when the evaluator recommended
transfer, the odds were 12.21 times greater that the
judge would decide in favor of transfer than when the
evaluators recommended against it. As listed in Table
1, other significant though weaker relations were also
found. The following variables did not have a signif-
icant relation to the judge’s decision: Axis I diagnosis,
injury to the victim, residing with family, race, and
being the sole perpetrator.

Logistic Regression: Judge’s Decision as the
Outcome Variable

To determine the best model of predicting the
judge’s decision, we performed several different lo-
gistic regression analyses. The results changed, de-
pending on how many variables were included in the
model. When all variables were included, the overall
size of the sample decreased to 90 because of data that
were not provided in the evaluations that were re-
viewed. Two variables emerged as significant predic-
tors of the judge’s decision: evaluator’s opinion and
employment history. Because there were several vari-
ables (such as employment history) that were missing
in a high number of cases, an attempt was made to
create a more stable analysis model by examining
variables with data found in the most cases.

If the variables missing in a high number of cases
were excluded, the sample size increased and the re-
sults changed. To maximize the sample size, we re-
moved the predictor variables one by one, until a
stable model emerged with a sufficient sample size.
The final model (7 = 161) showed two variables to

be significant predictors of the judge’s decision: eval-
uator opinion (OR = 8.85; p < .001) and previous
offense (OR = 3.67; p < .01). All other predictors
with an adequate number of cases were no longer
significant when these two variables were in the pre-
diction equation. With these two predictor variables
in the model, 77 percent of the judges’ decisions were
predictable (Nagelkerke R*=0.41). It should also be
pointed out that amenability to treatment was a sig-
nificant predictor in the univariate analysis. How-
ever, because this variable had more than 13 percent
of its cases missing, the overall sample size was signif-
icantly reduced (z = 90).

The analysis was also executed without including
the evaluators’ recommendation. When all variables
that were significant predictors were included in the
univariate analyses and the loss of cases because of
missing variables (7 reduced to 90 cases) was ignored,
amenability to treatment and public safety risk were
the significant predictors.

Crosstab Analyses: Univariate Analyses With
Evaluators’ Recommendations as the
Dependent Variable

Table 2 presents the predictor variables that were
significantly related to the evaluators’ recommenda-
tions. The strongest relations were found with ame-
nability to treatment, risk to public safety, emotional
maturity, DJS involvement, and history of previous
offense. Variables found to be unrelated to evalua-
tors’ recommendations were injury to victim, living
with family, being the sole perpetrator, employment

history, and gender. Table 2 also displays the likeli-
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hood that a defendant will be recommended for
transfer to the juvenile system.

Logistic Regression: Evaluators’
Recommendations as the Outcome Variable

Similar to the analyses that were made of the
judges’ decisions, various predictor variables were re-
moved because too much data were missing. The
final, stable model, which had the largest sample
(n = 118), showed three variables to be significant
predictors of the evaluators’ recommendations. All
other predictors with an adequate number of cases
were no longer significant when these three variables
were in the prediction equation. The three variables
were risk to public safety (OR = 34.83; p < .001),
DJS involvement (OR = 11.04; p < .001), and age
at the time of the offense (OR = 5.44; p < .000).
With these three predictor variables in the model,
84.7 percent of the evaluators’ recommendations
could be predicted (Nagelkerke #* = 0.67). In par-
ticular, the odds were 34.83 times greater for the
evaluators to recommend against transfer when the
defendants were high risks to public safety, than for
those defendants who were classified as low risks.
The odds were 11.04 times greater for defendants
who had DJS involvement, either in the community
or residential, to be recommended for retention
within the adult system than for defendants who had
no DJS involvement. Last, the odds were 5.41 times
greater for younger defendants to be recom-
mended at the time of the offense for transfer to
the juvenile system than for older defendants to be
recommended.

Discussion

Agreement Between Judges’ Decisions and
Evaluators’ Opinion

The results of the study confirmed our hypothesis
that judges’ decisions correlate strongly with forensic
evaluators’ opinions. The current study provided ba-
sic information regarding the number of times the
judge’s decision varied from the forensic evaluator’s.
The level of agreement is encouraging, considering
that judges are privy to additional information that
may not be available to evaluators. In particular,
judges may have more extensive details about the
offense and the potential culpability of the defen-
dant. This additional information can be highly in-
fluential when the judge decides whether to maintain
jurisdiction in the adult court.

Factors Contributing to the Judge’s Decision

As stated previously, the evaluator’s ultimate opin-
ion was the strongest correlation to and predictor of
the judge’s decision, but several other factors were
found to correlate highly with it. A defendant’s ame-
nability to treatment was found to be the factor that
correlated the most highly, possibly because judges
may avoid allocating resources for those youths with
little rehabilitative potential. Public safety risk was
the second most highly correlated factor. Judges may
be reluctant to transfer youths at highest public safety
risk back to juvenile court because of a concern that a
less secure DJS facility might be insufficient for
containment.

Other factors found to correlate significantly with
the judge’s decision may be supporting factors of
broader categories. For instance, being younger, hav-
ing a limited history of receiving services in the past,
and being enrolled in school may make a defendant
more amenable to treatment. Having previous of-
fenses and using drugs and weapons may increase a
defendant’s public safety risk.

We hypothesized that being a sole perpetrator of
the crime and injuring the victim would correlate
with a judge’s final decision to transfer a defendant
from adult to juvenile court. Our data did not sup-
port this hypothesis. This result was unexpected, be-
cause we thought that these factors would influence
judges’ opinions on public safety risk. It seems that a
judge’s decision to transfer is supported by the juve-
nile’s pattern of offenses and the extent of services the
juvenile received from D]JS after prior juvenile court
contacts rather than the details of one particular of-
fense. It is also possible that other factors such as
injury of the victim are too specific and are included
in larger constructs (e.g., risk to public safety).

Factors Contributing to the Forensic
Evaluators’ Opinion

Since the most important factor influencing the
judges’ decisions was forensic evaluators’ opinions, it
follows that determining what factors contribute
most significantly to the evaluators’ opinions should
be investigated. As with the judge’s final decision, the
two most important factors in the evaluator’s opin-
ion were amenability to treatment and public safety
risk. More specific factors such as a history of DJS
involvement, age at time of the offense, and a history
of previous offenses were again identified as impor-
tant correlates and predictors. A unique factor that
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correlated less to the judge’s decision but correlated
more to the evaluator’s opinion was the defendant’s
emotional maturity. One explanation for this differ-
ence could be that emotional maturity is a character-
istic that mental health professionals are specifically
trained to determine. Therefore, emotional maturity
may play a larger role in influencing the opinion of
the evaluator.

In general, the opinion of the evaluator and the
decision of the judge seem to be supported by the
same factors. This similarity could be interpreted in
various ways. One explanation could be that in eval-
uating the factors in each case, there is general agree-
ment on which factors are most important when de-
ciding on the jurisdiction in which the case should be
handled. The alternative explanation is that judges
simply defer to evaluators’ opinions when making their
decisions, without making their own independent
analysis.

Limitations and Future Research

Although our research shed light on several aspects
of the transfer evaluation, the relatively small number
of cases created some limitations. The small sample
was particularly a problem in performing the logistic
regression models. Unlike the univariate analyses,
which include all of the cases that have valid re-
sponses to the two variables of interest, logistic re-
gression requires that all cases have valid responses to
all variables. Therefore, cases are deleted if there is a
missing value for any one of the variables. For exam-
ple, while amenability to treatment was a significant
predictor in the univariate analyses, because 13 per-
cent of the cases had this factor missing, the overall
sample size was reduced, the likely result being that
the variable was not found to be a significant predic-
tor in the logistic regression.

Another limitation was the possible overlap of
some of the variables. For example, D]S involvement
correlated highly with some other variables, which
may explain why amenability to treatment was not
found to be a significant variable in the logistic re-
gression when that evaluator’s opinion was the out-
come variable. It is likely that past DJS involvement
is an important factor considered by evaluators when
assessing overall amenability to treatment.

In addition to strengthening the correlations that
were discovered in the study, a larger sample size would
allow researchers to investigate the nature of the predic-
tor variables found in this study, such as risk to public

safety and amenability to treatment. These variables are
likely to be large constructs, and future research could
focus on breaking them down to provide a better un-
derstanding of what evaluators are truly considering
when making recommendations.

We gathered data from cases in Baltimore City in
2004. To make the results more generalizable, it
would be important to include a broader range of
data across jurisdictions and states. Analysis of newer
cases would also be helpful in determining whether
trends have changed in recent years.

A benefit of this research could be the creation of
more standardized methods when clinicians conduct
transfer of jurisdiction evaluations. For instance, if
we can learn what evaluators regard as the most im-
portant predictor variables, then those variables
could be assembled into a questionnaire to be used
when performing evaluations. Such standardization
may make the process of deciding jurisdiction less
complicated.
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