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Statement of Intent

These practice guidelines are intended as a sum-
mary of current legal standards and a model for fo-
rensic psychiatrists who perform insanity defense
evaluations. The goals of these practice guidelines are
to aid the individual forensic psychiatrist in the eval-
uation of insanity defense cases and to provide a com-
prehensive approach for the subspecialty. Adherence
to parameters set forth in this document will not
ensure an accurate assessment of a defendant’s men-
tal state at the time of the instant offense. These
parameters are not intended to represent all accept-
able, current, or future methods of evaluating defen-
dants for and drawing conclusions about the insanity
defense. The fact situation, relevant law, and the
judgment of the forensic psychiatrist determine the
ultimate conduct of each insanity defense evaluation.

This guideline is intended for practicing forensic
psychiatrists and those psychiatrists who have the
competence to accept the role of a forensic evaluator.

Overview

The insanity defense is a legal construct that, un-
der some circumstances, excuses mentally ill defen-
“dants from legal responsibility for criminal behavior.
The ability to evaluate whether defendants meet a
jurisdiction’s test for a finding of not criminally re-
sponsible is a core competency in forensic psychiatry.
This document is intended as a practical guide to
insanity defense evaluations of adult defendants. Fo-
rensic psychiatrists who are in active general and/or
academic practice developed this guideline after a
thorough review of the literature and extensive re-

search comparing practice methodologies from dif-
ferent geographic areas and practice settings. Inter-
ested members of the American Academy of
Psychiatry and the Law (AAPL) have also reviewed
the guideline and offered substantive and editorial
suggestions. The language used throughout the doc-
ument is intended to address the insanity defense
only and not other issues regarding criminal respon-
sibility, such as diminished capacity or mitigating
mental conditions affecting sentencing.

The report acknowledges differences between eth-
ics guidelines and legal jurisdictional requirements.
Jurisdictional rules of discovery or hearsay, among
others, may compel the forensic psychiatrist to con-
form to different practices in different locations.

Definitions for the Purpose of This
Practice Guideline

Forensic psychiatrist—a psychiatrist with forensic
training or a psychiatrist who conducts an insanity
defense evaluation.

Mental disease or defect—a legal or statutory def-
initional criterion for the insanity defense.

Mental disorder—a disorder or symptoms de-
scribed in the APA’s DSM or the International Clas-
sification of Diseases (ICD).

Insanity defense—a special defense in the criminal
law excusing a defendant from criminal responsibil-
ity. A defendant whose insanity defense is successful
is adjudicated either not guilty by reason of insanity
(NGRI) or guilty but not criminally responsible
(NCR), depending on the jurisdiction.
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I. Introduction and History of the Insanity
Defense

For centuries Anglo-American law has maintained
the principle that a person can be found not crimi-
nally responsible for an offense if at the time of the
offense he was “insane.” > Judge David Bazelon suc-
cinctly summarized the moral basis of the insanity
defense: “Our collective conscience does not allow
punishment where it cannot impose blame.”* Insan-
ity defense rules have always been controversial. At-
tempts upon the lives of kings, presidents, and gov-
ernment officials have often led to review and
modification of legal standards. The most recent
such review occurred in the aftermath of the at-
tempted assassination of President Reagan by John
W. Hinckley in 1981.

The case history prior to John Hinckley can be
divided into three categories that center on one sig-
nificant legal event—the trial of M’Naghten. The
legal cases prior to M'Naghten, the M"Naghten case
itself, and the legal cases after M’Naghten define the
three historic periods that shape our present day un-
derstanding of the insanity defense. (The spelling of
M’Naghten is quite controversial. There is evidence,
based on his signature, that it should be McNaugh-
ton. The name has been spelled at least nine other
ways in the medical and legal literature. We have
elected to use the spelling most often found in the
legal literature.)’

Pre-M’Naghten History

Commentary on Hebrew Scriptures as early as the
sixth century B.C.E. distinguished between offenses
where fault could be imposed and those that occur
without fault. Examples of the latter were those com-
mitted by children, who were seen as incapable of
weighing the moral implications of personal behav-
ior even when willful and by retarded and insane
persons who were likened to children.®”

In the twelfth century, issues of moral wrongful-
ness began to develop in pre-English law that raised
the concept of “madness” as it relates to culpability.
Lords of state began granting pardons to individuals
who were convicted of a crime and obviously
“mad.”® These “pardons” usually ordered the ac-
cused to commitment and treatment in a mental in-
stitution instead of a prison. Unfortunately, the
mental institutions and prisons lacked both adequate
facilities and treatment for the seriously mentally ill.

Granting pardons, however, preserved the dignity of
the legal process.

In the thirteenth century, the moral wrongfulness
requirement of Christian law was merged into En-
glish common law, to require both the presence of a
criminal act (actus reus) and the presence of a guilty
mind (mens rea). Henry Bracton, who wrote the first
study of English law, noted that because children and
the insane were incapable of forming both intent and
will to do harm, they therefore did not have the ca-
pacity to form a guilty intent.”

With reference to children, the common law set-
tled into its present form between the fifth century
and the time of Lord Coke in the seventeenth cen-
tury: The doli incapax doctrine found in common
law consisted of an irrebuttable presumption that
children under age seven were incapable of commit-
ting a crime. Between the ages of 7 and 13 (inclu-
sive), however, incapacity was presumed but was
open to challenge. This rebuttable presumption
could be overcome by the prosecution producing ev-
idence that showed the child was intelligent enough
to distinguish between right and wrong (or good and
evil) and, therefore, aware of the wrongful nature of
the act in question.lo The “knowledge of right and
wrong” language denotes a general capacity or status
that young children are thought to lack.

Prior to the M’Naghten case, English jurists made
several attempts to find the appropriate test for in-
sanity. The “wild beast test” of Justice Tracy in the
1723 Arnold case held that a man mustbe “. . .zozally
deprived [emphasis added] of his understanding and
memory, and doth not know what he is doing, no
more than an infant, . . .a brute, or a wild beast. . .”
before being found insane.'' Other English tests in-
cluded the offspring of a delusion test championed by
Thomas Erskine in the Hadfield trial of 1800. The
importance of this case was that insanity could be
partial rather than total. Another important influ-
ence during this period was Isaac Ray’s Treatise on the
Medical Jurisprudence of Insanity, wrieten in 1838."
Ray was concerned with tests that looked only at
cognition and not volition. The 1840 case of Edward
Oxford proposed a volitional or behavioral test that
introduced the concept of the irresistible impulse de-
fense. The test allowed for a person to be acquitted
because, as a result of a mental disorder, he could not
resist the impulse to commit the crime.'? Sir Fitz-
james Stephen later championed this test. Queen
Victoria, however, was not happy with Oxford’s ac-
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quittal because she was the target of his attempted
regicide. The Queen felt that a mentally ill person

who attempted a crime should still be held account- _

able for it.

... . Punishment deters not only sane men but also eccentric
men, whose supposed involuntary acts are really produced by a
diseased brain capable of being acted upon by external
influence.

A knowledge that they would be protected by an acquittal on
the grounds of insanity will encourage these men to commit
desperate acts, while on the other hand certainty that they will
not escape punishment will terrify them into a peaceful attitude
towards others [Ref. 8, p 193].

The wide variety of cognitive and behavioral tests,
the uncertainty about the insanity defense, and the
Queen’s displeasure with the outcome of Oxford case
set the stage for the most widely publicized case in

England: the M’Naghten trial of 1843.

The M’Naghten Rule

Daniel M’Naghten was a Scottish wood turner
who believed that the Tory Party of England was
persecuting him. He worried that Sir Robert Peel, a
leader in the Tory Party, was part of this torment.
M’Naghten was thought to have been stalking Peel,
but killed Peel’s secretary, Edward Drummond. The
press followed the case closely because of the contro-
versial nature of the defense: not guilty by reason of
insanity. Despite all of the psychiatric witnesses’
agreeing that M’Naghten was not of sound mind,
and Justice Tyndall’s agreeing that M"Naghten was
legally insane, the public was outraged at the jury’s
verdict supporting the plea: Queen Victoria, who
was also concerned about the verdict, summoned the
15 Law Lords in the House of Lords and asked them
five questions concerning the insanity defense. The
answers to two of the questions compose what is now
known as the M’Naghten rules or M’Naghten test."*

[E]very man is to be presumed to be sane. . . . [T]o establish a

defense on the ground of insanity, it must be proved that, at the

time of the committing of the act, the party accused was labor-
ing under such a defect of reason, from disease of the mind, as
not to know the nature and quality of the act he was doing; or if
he did know it, that he did not know he was doing what was

wrong."®

This test became the law of the land in England
and was imported by several American states. Al-
though the wording was modified in some jurisdic-
tions, the basic cognitive framework required “a de-
fect in reason caused by a disease of the mind (mental
illness), which impairs a person’s ability to know the

wrongfulness of one’s conduct.” This language is
present in a majority of the insanity tests currently
used in the United States.'®

The Product Test or Durham Rule

The New Hampshire Supreme Court, influenced
by Isaac Ray’s view that the M’Naghten standard was
too narrow, strongly criticized M’Naghten in the
1870 State v. Pike decision."” The following year, the
State v. Jones decision announced the “product test”:
“No man shall be held accountable, criminally, for an
act which was the offspring and product of mental
disease.”"® The test did not gain wide acceptance by
the courts, although it did gain notoriety when Jus-
tice Bazelon in the District of Columbia adopted it in
the Durham case."” This broad test for insanity was
so widely abused that Justice Bazelon attempted to
modify its impact with a new definition of mental
illness in the McDonald v. U.S.*° decision. He also
attempted to discourage overly conclusive testimony
by psychiatrists in the Washington v. U.S. decision,
which he felt was undermining the test.>' In 1972,
the D.C. federal court, in Brawner v. U.S., aban-
doned the product test,”” as did most jurisdictions,

except for New Hampshire'® and the Virgin
Islands.>?

The Irresistible Impulse Test

This test, first proposed in the 1840 Oxford case,
deals with an individual’s ability to control impulses
or conform conduct to the requirements of the law.
The first American legal support for this test is found
in the 1886 case of Parsons v. State.**

. . .he may nevertheless not be legally responsible if the follow-

ing conditions occur: (i) if by reason of the duress of such mental

disease, he had so far lost the power to choose between the right
and the wrong, and to avoid doing the act in question, as that his
free agency was at the time destroyed, (ii) and if, at the same
time, the alleged crime was so connected with such mental

disease, in the relation of cause and effect, as to have been a

product of it solely.

The resulting irresistible impulse test focuses on
whether the mental disease or defect has prevented
the person from controlling his behavior at the time
of the offense. The practical aspects of applying this
defense have led to problems distinguishing between
the irresistible impulse and the impulse not resisted.
Thus, as of 1990 no state uses irresistible impulse as
its sole insanity defense. A few states combine it with
a cognitive M’Naghten “arm” as part of their insanity
test. ‘

Volume 30, Number 2, 2002 Supplement S5



Practice Guideline: Insanity Defense Evaluations

The Model Penal Code, American Law Institute
Test

By 1950 the M’Naghten insanity test was used by
two-thirds of the states with one-third of those states
adding some volitional or irresistible impulse com-
ponent. In 1955 the American Law Institute (ALI)
formulated the Model Penal Code, which contained
what would become a second model insanity test that
has had wide influence in the United States. The ALI
test, which is described in Section 4.01 of the Model
Penal Code, states:

A person is not responsible for criminal conduct if at the time of
such conduct as a result of mental disease or defect he /lacks
substantial capacity either to appreciate the criminality of his
conduct or to conform his conduct to the requirements of law*

[emphasis added].®

This is a combination of the M’Naghten test and
irresistible impulse concept, with significant modifi-
cations in wording. The ALI test used the term
“lacked substantial capacity” and deleted “know the
nature or quality of the act.” This means the impair-
ment needs only to be substantial and not total.
Changing “know” to “appreciate” also expands the
cognitive prong, which had previously been very
strictly interpreted by judges and attorneys. The ALI
test was adopted by half of the states and the federal
courts prior to the Hinckley trial. By 1980 just before
Hinckley’s trial, the Model Penal Code, or ALI test,
had become the most influential and widely used test
for insanity in the United States.

The Trial of John W. Hinckley |r.

Just like the M’Naghten case 139 years earlier, the
Hinckley trial was quite influential in shaping subse-
quent revisions of the insanity defense. The entire
nation watched in horror as John Hinckley Jr. shot
President Reagan and his press secretary, Jim Brady.
The trial was lengthy, with the psychiatric testimony
alone consuming 1,700 pages of transcript.'* The
psychiatric opinions and diagnoses varied widely,
from schizophrenia to dysthymia. Just as in the
M’Naghten case, when Hinckley was found not
guilty by reason of insanity, the public was outraged
and could not accept the fact that the president’s
attacker was being “let off.” This led Congress and
many states to enact reforms tightening an insanity
defense that had become too liberal in the eyes of the
public.

Post-Hinckley Insanity Reform: the Insanity
Defense Reform Act

The acquittal by reason of insanity of John W.
Hinckley Jr. set into motion the widest call for insan-
ity defense reform since the assassination of President
Garfield by Charles Guiteau. In the Guiteau trial, the
legitimacy of “moral insanity” was the issue of the
day.?® In contrast, after Hinckley, everything was on
the table. Five states—Idaho (1982), Kansas (1996),
Montana (1979), Nevada (1995) and Utah (1983)—
abolished the defense. Altogether, 36 states have im-
posed some form of insanity defense reform since
Hinckley’s acquittal. Dozens of bills were proposed
in Congress, culminating in the Insanity Defense Re-
form Act of 1984, which changed the standard for
federal courts and formed the basis for much of
the post-Hinckley insanity defense reform in the
states.®

As part of the Comprehensive Crime Control Act
of 1984, Congress enacted the Insanity Defense Re-
form Act, which contained provisions in four areas
that limited the scope of insanity acquittals®”>*®;

1. Under the new federal insanity defense test, a
defendant was not responsible for criminal conduct
if, “as a result of a severe mental disease or defect, [he]
was unable to appreciate the nature and quality or the
criminality or wrongfulness of his acts.”*® The act
provides for a special verdict of “not guilty only by
reason of insanity” in such cases.”” Prior to the en-
actment of the new test, federal courts had used the
Model Penal Code test as a matter of common law
with some variations among the circuits.’*~>?
Shortly before passage of the new test, the Fifth Cir-
cuit had adopted a similar test in United States v.
Lyons.>* The language of the statute shows this to be
a cognitive test with no volitional prong.”® (The leg-
islative history indicates that although Congress ac-
knowledged the moral basis of a volitional test, it
decided not to include a volitional component in the
new federal test because of the difficulty of proving
reliably whether a particular defendant was unable
rather than unwilling to exercise self-control.) In
short, it combines elements of the M'Naghten test
and the cognitive prong of the Model Penal Code
test. Congress adopted the Model Penal Code’s use
of the term “appreciate”® to designate the cognitive
capacity at issue. The new test incorporates both the
M’Naghten test’s reference to awareness of the “na-
ture and quality” of an act, and the Model Penal
Code’s reference to awareness of the “wrongfulness”
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of an act, to describe the types of appreciation in
question. (Note that the cognitive prong of the
Model Penal Code test refers only to “appreciation of
the wrongfulness or criminality of conduct,” omit-
ting the M’Naghten test’s explicit reference to “ap-
preciation of the nature and quality of conduct.”
Since the Model Penal Code drafters declared their
intent to use a broad cognitive prong, free of the
perceived limits of the M’Naghten test, and since
appreciation of wrongfulness or criminality of con-
duct generally requires appreciation of the nature
and quality of conduct, the cognitive prong of the
Model Penal Code test should be interpreted to en-
compass the M’Naghten test. By including the
Model Penal Code and M’Naghten formulations ex-

plicitly, the new federal test has the virtue of provid-

ing greater clarity on this issue.) To emphasize that
nonpsychotic behavioral disorders or neuroses do
not suffice to establish the defense, the test states that
the defendant’s mental illness must be “severe” to be
exculpatory. The federal test also deletes the Model
Penal Code qualification that incapacity due to men-
tal illness is exculpatory if it is “substantial.”*® The
ABA recommended a virtually identical test, provid-
ing that “[a] person is not responsible for criminal
conduct if, at the time of such conduct, and as a result
of mental disease or defect, that person was unable to
appreciate the wrongfulness of such conduct.”®”
These tests do not include volitional components.
They are expansive cognitive tests that use the broad
terms “appreciate” and “wrongfulness” introduced
by the Model Penal Code. The tests, by using the
term appreciate to encompass affective dimensions of
major mental illness, take into account all aspects of
the defendant’s mental and emotional functioning
relating to an ability to recognize and understand the
significance of personal actions (Ref. 37, p 343).
They use the term “wrongfulness” to indicate an in-
capacity to appreciate the immoral as well as unlaw-
ful character of particular criminal conduct (Ref. 37,
p 344). Along with the new federal test, these tests
omit the Model Penal Code’s qualification of the
relevant incapacity as “substantial” (but without add-
ing the federal test’s qualification that the mental
illness must be severe). As the ABA Report explains:

This approach has been taken both to simplify the formulation
and to reduce the risk that juries will interpret the test too
loosely. By using the “substantial capacity” language, the draft-
ers of the ALI standard were trying to avoid the rigidity implicit
in the M’Naghten formulation. They correctly recognized that

it is rarely possible to say that a mentally disordered person was
totally unable to know what he was doing or to know that it was
wrong; even a psychotic person typically retains some grasp of
reality. However, it is not necessary to retain the phrase “sub-
stantial capacity” to take into account these clinical realities.
Sufficient flexibility is provided by the term appreciate, as de-
fined earlier [Ref. 37, pp 344-5].

2. The burden of proof shifted from the prosecu-
tion, which had to prove the defendant was sane
beyond a reasonable doubt, to the defense, which
had to establish the defendant’s insanity by clear and
convincing evidence, i.e., an affirmative defense.

3. Commitment of the acquittee to the custody of
the U.S. Attorney General for treatment was speci-
fied, with a provisional term of confinement set at
the maximum term of confinement authorized for
the offense. The court has the option to revise the
confinement if the defendant recovers from his/her
illness.>®

4. The federal courts also introduced a new rule of
evidence barring specific testimony by expert wit-
nesses directed to the mental state of a defendant at
the time of the alleged criminal act, i.e., the “ultimate
issue.” This rule states, in part:

No expert witness testifying with respect to the mental state or

condition of a defendant. . .may state an opinion or inference as

to whether the defendant did or did not have the mental state or

condition constituting an element of the crime charged or of a
defense thereto.”

In addition, many states modified their insanity
defense statutes to make it more difficult to qualify
for the defense, or to be released when found not
guilty by reason of insanity.

Review of State Statutes and Federal and
Military Law

Statutory law defines the test for criminal respon-
sibility in the federal courts and in most states. Case
law defines the standards in some states: Florida,
Massachusetts, Mississippi, Nebraska, Nevada, New
Hampshire, New Mexico, North Carolina, Rhode
Island, Virginia and West Virginia. Providing the
opportunity to raise an insanity defense is not, how-
ever, constitutionally required. Idaho, Kansas, Mon-
tana, Nevada and Utah have repealed their insanity
defense. (The Nevada Supreme Court overturned
the abolition of the insanity defense as a complete
defense; see Finger v. State of Nevada, 27 P.3d 66
(2001).) Kansas, Montana, and Utah allow mental
disease or defect to negate an element of the offense.
Colorado and North Dakota iriclude mens rea as part
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of their insanity defense statute. The Idaho statute
does not allow the use of mental condition as a de-
fense for any charge of criminal conduct.

Legal standards can be categorized by the presence
of a cognitive and/or a volitional prong. They can
also be defined as meeting the criteria of the ALI test,
M’Naghten standards, or product test. Some include
variations of the M’Naghten or ALI standards (see
chart, “The Insanity Defense: State and Federal Stan-
dards, 2000-2001,” at end of text). All require the
presence of a mental disease or defect and a related
impairment in cognition and/or conduct. Legal stan-
dards and rules are always subject to revision. The
current compilation reflects the standards as they ap-
plied in the year 2000.

The definitions of mental disease or defect vary
considerably from state to state. Many states require
a “severe” mental disease (Alabama, Delaware, Illi-
nois, Indiana, Maine, North Dakota, Ohio, South
Dakota, Tennessee and the federal statute). Other
states use specific definitions of mental illness. For
example, Indiana’s code defines mentally ill as “hav-
ing a psychiatric disorder which substantially dis-
turbs a person’s thinking, feeling, or behavior and
impairs the person’s ability to function”; mentally ill
also includes “having mental retardation.” Florida’s
definition of mental illness is “an impairment of the
emotional processes that exercise conscious control
of one’s actions or an impairment in the ability to
perceive or understand reality. . .[such that the] im-
pairment seems to interfere with the ability to meet
the ordinary demands of living.”

Many states define specific exclusions to their stat-
utory definition of mental illness. The most common
exclusion is repeated antisocial acts (Alabama,
Alaska, Arkansas, Arizona, Colorado, Connecticut,
Delaware, Illinois, Kentucky, Maine, Maryland,
Missouri, North Dakota, Oregon, South Carolina,
South Dakota, Tennessee, Texas, Utah, Vermont,
Wisconsin and Wyoming). Although the legislative
intent was to exclude antisocial personality disorders,
few mention the disorder specifically.

Some states exclude voluntary intoxication in their
statutory definition of mental illness or defect. These
states include Arizona, Connecticut, Delaware,
Maine, Michigan, North Dakota, South Carolina
and Utah. This is not an exhaustive list. We only
looked at the criminal statutes; some states use civil
code definitions in applying the insanity defense
(e.g., Louisiana).

Finally, some states add even more statutory ex-
clusions for mental illness. Utah excludes personality
or character disorders. California excludes personal-
ity disorders, adjustment disorder and seizure disor-
der. Colorado states that mental disease or defect
should not be confused with “moral obliquity, men-
tal depravity, or passion growing of anger, revenge,
hatred, or other motives and kindred evil condi-
tions or when the act is induced by any of these
causes. .. .” Connecticut excludes pathological or
compulsive gambling as a qualifying mental disease
or defect. Florida excludes defendants with mental
retardation or autism. Oregon excludes personality
disorders. Arizona also excludes character defects,
psychosexual disorders, and impulse control disor-

_ders. Arizona also excludes: momentary temporary

conditions arising from the pressure of circumstanc-
es; moral decadence, depravity or passion growing of
anger, jealousy, revenge, hatred; or other motivesin a
person who does not suffer from a mental disease,
defect, or abnormality that has manifested itself only
by criminal conduct.

Most standards used to define the insanity defense
contain a cognitive prong. The volitional prong of
many standards has been dropped post-Hinckley.
Some states adopted the traditional tests verbatim,
including the M’Naghten test and the American Law
Institute standard. Some states have modified the
M’Naghten and ALI tests. The irresistible impulse
test has been adopted in combination with other tests
having a cognitive prong.

The M’Naghten Standard

The M’Naghten test focuses solely on the defen-
dant’s cognition vis-a-vis the criminal act. Modifica-
tions include: the substitution of appreciate, under-
stand, recognize, distinguish or differentiate for
know; omission of the wrongfulness language; or
omission of the nature and quality language. States
that use the M’Naghten standard or a variation in-
clude: Alabama, Alaska, Arizona, California, Colo-
rado, Florida, Indiana, lowa, Louisiana, Minnesota,
Mississippi, Missouri, Nebraska, New Jersey, New
Mexico, New York, North Carolina, Ohio, Okla-
homa, Pennsylvania, South Carolina, South Dakota,
Tennessee, Texas, and Washington. Virginia and
New Mexico combine the M’Naghten test with the
irresistible impulse test.

Other modifications of the M’Naghten standard
include Iowa, which uses the M’Naghten standard
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and adds, “Insanity need not exist for any specific
length of time before or after the commission of the
alleged criminal act.” Mississippi uses the following
language: “[The accused] did not realize and appre-
ciate the nature and quality thereof and could not
distinguish right from wrong.” New York uses
“lacked substantial capacity to know or appreciate.”
This language is a mixture of the ALI cognitive prong
and the M’Naghten test. South Carolina specifies the
type of wrong with “lacked the substantial capacity to
distinguish moral or legal right from wrong or to
recognize the particular acts charged as morally or
legally wrong.” Arizona omits the nature and quality
clause of the M’Naghten test; Alaska omits the
wrongfulness clause of the M’Naghten test.

The ALl Standard

The ALI test uses both a cognitive and volitional
prong. While not used as commonly as the
M’Naghten standard, ALI is the second most popu-
lar standard used. The ALI cognitive prong focuses
on substantial capacity to appreciate the wrongful-
ness of the criminal behavior. Generally, the ALI test
is open to broader interpretation than the more nar-
rowly interpreted cognitive M’ Naghten test.

Some states have adopted the ALI standard verba-
tim, while others have modified the cognitive or vo-
litional prong and still others have omitted the voli-
tional prong altogether. States that adopted the ALI
standard, or 2 minor modification of it, include: Ar-
kansas, Connecticut, Delaware, Hawaii, Illinois,
Kentucky, Maine, Maryland, Massachusetts, Michi-
gan, North Dakota, Oregon, Rhode Island, Ver-
mont, West Virginia, Wisconsin, and Wyoming.

Delaware, Illinois, and Maine adopted only the
cognitive prong of the ALI test. Delaware uses the
volitional prong as the test for a Guilty But Mentally
Il (GBMI) finding. Arkansas omits the word sub-
stantial. Connecticut uses the word control in place
of conform. North Dakota has language similar to
the cognitive prong and adds, “. . .or the conduct is
the result of a loss or serious distortion of the indi-
vidual’s capacity to recognize reality, and it is an es-
sential element of the crime.” Vermont uses adequate
but not substantial. Wyoming omits the word
substantial.

The Irresistible Impulse Test

This test requires that an individual not be able to
control his or her actions as a result of a mental dis-
ease. There are no states that currently use the irre-

sistible impulse test as the sole definition for criminal
responsibility. Virginia and New Mexico combine
the M’Naghten test with the irresistible impulse test.
Georgia uses a cognitive prong and a variant of the
volitional prong that states, “because of a delusional
compulsion as to such act which overmastered his
will to resist committing the crime.”

The Federal Standard

The federal test of criminal responsibility, accord-
ing to the Insanity Defense Reform Act of 1984, is as
follows:

It is an affirmative defense to a prosecution under any federal

statute that, at the time of commission of the acts constituting

the offense, the defendant, as a result of severe mental disease or
defect, was unable to appreciate the nature and quality or

wrongfulness of his acts. Mental disease or defect does not oth-
erwise constitute a defense.

This test does not have a volitional or irresistible
impulse component.

The Military Standard

Military law consists of the Uniform Code of Mil-
itary Justice and other statutory provisions to govern
persons in the armed forces. According to the 10

U.S.C.S. Sec. 850a(2000):

It is an affirmative defense in a trial by court-martial that, at the
time of the commission of the acts constituting the offense, the
accused, as a result of a severe mental disease or defect, was
unable to appreciate the nature and quality or the wrongfulness
of the acts. Mental disease or defect does not otherwise consti-
tute a defense.

Il. Substance Abuse and the Insanity
Defense

Voluntary Intoxication

U.S. jurisdictions uniformly subscribe to the long-
standing rule that voluntary drug intoxication may
not be used to exonerate a defendant completely.
This does not mean that voluntary drug intoxication
has no impact on a defendant’s criminal responsibil-
ity. For centuries, defendants whose substance-in-
duced mental diseases or defects are “settled,”—i.e.,
present when the individual is not intoxicated (e.g.,
alcohol-induced dementia)—have been permitted
to raise the insanity defense.*’ Two recent cases af-
firm this principle. State v. Hartfield*' held that the
insanity defense may be pled when voluntarily con-
sumed drugs or alcohol have caused a permanent
mental condition that has destroyed a defendant’s
ability to distinguish right from wrong. In Brunner v.
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State*? the court held that the defendant is entitled to
a jury instruction that long-term drug use can induce
insanity.

Most jurisdictions sharply distinguish between
“settled” insanity and “temporary” insanity caused
by voluntary intoxication, and do not allow the latter
to be used as a defense to criminal activity. Common-
wealth v. Tate*® held it was proper to exclude testi-
mony about insanity induced by a defendant’s vol-
untary drug use. Bieber v. People** rejected an
insanity defense arising from mental illness caused by
a defendant’s active, voluntary substance use. A few
jurisdictions, however, appear to differentiate be-
tween drug-induced psychoses and other forms of
drug-induced mental incapacity. Although the case
law is sometimes murky, these jurisdictions seem to
follow the rule that, although voluntary drug intox-
ication is no defense to a criminal act, temporary
insanity caused by voluntary drug intoxication may
sometimes be a valid defense. Examples include a
temporary insanity induced by the voluntary use of
drugs that does not necessarily subside when the drug
intoxication ends, and a unique latent mental illness
that remains dormant most of the time, but can be
triggered by the voluntary use of drugs.*’

Two courts have held that because the effects of
phencyclidine persist beyond the time of intoxica-
tion, individuals who ingested the drug voluntarily,
and remained psychotic after the period of intoxica-
tion ended, were entitled to raise the insanity de-
fense.*>*” An older case, People v. Kelly,*® reached a
similar conclusion concerning a defendant who
stabbed her mother repeatedly after taking mesca-
line, LSD, and other drugs frequently during a two-
month period. The trial judge, acting without a jury,
found that the drug use made the defendant psy-
chotic before and after the attack, and rendered her
unable to understand the wrongfulness of her ac-
tions. The California Supreme Court held that
whether the period of insanity lasted several months
or merely a few hours, the defendant did not lose the
defense of insanity, even though she might also have
been high on drugs at the time of the offense.

Current Ohio law does not permit a diminished
capacity defense, nor does it allow a defendant to
introduce expert psychiatric testimony unrelated to
the insanity defense to show that he lacked the ca-
pacity to form the specific mental state required for a
particular crime.**>° But in reversing a conviction
on a charge of abduction, the Ohio Supreme Court

ruled that the trial judge had to issue a jury instruc-
tion on insanity because of testimony that the defen-
dant suffered from cocaine psychosis, along with bi-
polar disorder, which met the criteria for insanity.”"

U.S. v. Knott*>* concerned the appeal of a convic-
tion following the trial court’s refusal to instruct the
jury to consider voluntary alcohol intoxication, to-
gether with schizophrenia, when deciding whether
the defendant qualified for an insanity acquittal un-
der the federal insanity rule in 18 U.S.C.A. § 17(a).
The circuit court observed that the legislative history
of the Insanity Defense Reform Act of 1984 showed
that Congress had intended to exclude an insanity
defense based on voluntary intoxication alone. The
appellate court also cited the longstanding Anglo-
American principle that “[a] mental disease or defect
must be beyond the control of the defendant if it is to
vitiate his responsibility for the crime committed. . . .
Insanity that is in any part due to a defendant’s vol-
untary intoxication is not beyond his control.”>?

In U.S. v. Frishee,* the court ruled that the lan-
guage of 18 U.S.C.A. § 17—which states that, other
than for an affirmative defense of insanity, mental
disease or defect is not a defense— does not prohibit
the defense from introducing evidence that negates
the existence of specific intent and proves the defen-
dant’s innocence. More recently, the U.S Supreme
Court upheld a Montana statute that provides that
voluntary intoxication “may not be taken into con-
sideration in determining the existence of a mental
state which is an element of [a criminal] offense.””
The Supreme Court justices felt that, since voluntary
intoxication was an aggravating factor in nineteenth
century case law, it was not a fundamental right of a
defendant to introduce such evidence, and states
could decide how they wished to treat such evidence.

Involuntary Intoxication

In addressing the issue of involuntary intoxica-
tion, the courts have defined it in essentially the same
terms as insanity.”® Like insanity, involuntary intox-
ication potentially excuses a defendant from culpa-
bility because intoxication affects the ability to dis-
tinguish between right and wrong.>” Thus, the
mental state of an involuntarily intoxicated defen-
dant is measured by the test of legal insanity.>®~¢
For example, the Ninth Circuit has recognized invol-
untary intoxication as a basis for invoking the insan-
ity defense and expressed the rule in exactly the same
terms. Involuntary intoxication cases typically re-
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quire a finding that there was unintentional ingestion
of an intoxicant (often through trickery), and that
the defendant could not appreciate the nature and
quality or wrongfulness of his acts.®” Involuntary in-
toxication claims have also arisen from the use of
prescribed psychotropic medications like Prozac. For
example, in Boswell v. State,”> Boswell was charged
with shooting a police officer. He defended on the
theory that he became very inebriated as a reaction to
taking the prescribed medications Xanax and Prozac.
Boswell had cirrhosis of the liver, which led to a toxic
level of Prozac building up in his body. Experts tes-
tified that the anti-depressants can cause side effects,
such as paranoid reactions and hallucinations and
that Boswell was suffering from hallucinations when
he “heard a shot” (Ref. 63, p 672). The Florida Su-
preme Court held that the trial court erred in failing
to give the involuntary intoxication instruction, reit-
erating that “[a] party is entitled to have the jury
instructed upon the law which is applicable to his
theory of the case, if there is any competent evidence
adduced that could support a verdict in his favor”
(Ref. 63, p 673). In states that have abolished the
insanity defense, involuntary intoxication may serve
to negate mens red.

I1l. Non-Traditional Mental Conditions
Considered in Insanity Defense Cases

U.S. jurisdictions have adopted a variety of legal
criteria for what constitutes insanity. Nevertheless,
all jurisdictions that retain the insanity defense re-
quire that the defendant suffer from some form of
mental disorder, often termed a disease or defect, to
claim criminal nonresponsibility.

The majority of insanity defenses involve individ-
uals who suffer from psychotic disorders or mental
retardation. Successful insanity defenses make up
well under one percent of all felony cases.®* The pub-
licity surrounding John Hinckley’s 1982 insanity ac-
quittal fueled widely shared myths about the defense,
.including the belief that defendants who used it were
suffering from minor problems or faking serious
problems so they could “get off.”®* State and federal
legislators responded by revising statutory defini-
tions of insanity in an effort to narrow the class of
individuals who might receive insanity acquittals.®®

Despite these legislative efforts, the last two de-
cades have actually witnessed an expansion of the
psychiatric diagnostic categories that may justify an
insanity acquirtal.®”

Post-Traumatic Stress Disorder

Although medical practitioners have long recog-
nized that wartime experiences and other emotion-
ally traumatic events might induce long-lasting psy-
chopathology, the 1980 publication of DSM-III
marked the first time the term “post-traumatic stress
disorder” (PTSD) was recognized in American psy-
chiatry’s official diagnostic nomenclature. As de-
scribed in the APA’s current diagnostic manual
(DSM-IV-TR), PTSD may follow exposure to an
extreme traumatic stressor involving direct personal
experience of an event that involves actual or threat-
ened death or serious injury, or other threats to one’s
physical integrity; or witnessing an event that in-
volves death, injury or a threat to the physical integ-
rity of another person; or learning about unexpected
or violent death, serious harm, or threat of death or
injury experienced by a family member or other close
associate.

Its characteristic symptoms include re-experienc-
ing the trauma, persistent avoidance of things asso-
ciated with the trauma, emotional numbing and per-
sistently increased arousal.

Any criterion-satisfying trauma might be the cause
of PTSD, but much of the case law concerning
PTSD and criminal defendants has centered on Viet-
nam veterans who have gone to federal prisons.®®
Thus, appellate cases, law review articles, and mental
health literature on PTSD and criminal defense is-
sues frequently refer to “Vietnam stress syndrome”
and its associated psychiatric problems.

Courts have ruled narrowly concerning which
types of experts may testify about the syndrome’s
effects,*” whether failure to pursue a PTSD defense
represented inadequate assistance of counsel,”® and
the granting of new trials to defendants whose con-
victions preceded formal recognition of the disorder
in Vietnam veterans.”' Insanity defenses based on
Vietnam-related PTSD may be viewed skeptically
because establishing the diagnosis depends heavily
on self-reports, and because co-existing alcohol or
drug abuse may make it difficult to define the degree
to which mental incapacity at the time of an alleged
act was due to the disorder or to voluntarily con-
sumed intoxicants.

Case law clearly establishes PTSD as at least a po-
tential basis for an insanity defense. For example,
when the government sought to prevent a defendant
from introducing lay and expert evidence on PTSD
to support his insanity claim in U.S. v. Rezag, a fed-
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eral court ruled that, although a disorder had to be
severe to support an insanity defense, the mere ab-
sence of the word “severe” from a PTSD diagnosis
did not preclude the possibility that the disorder met
the federal severity standard. “[TThe relevance of the
evidence pertaining to defendant’s PTSD diagnosis
turns on whether defendant’s case of PTSD is of
sufficient severity to constitute an affirmative defense
of insanity.””?

On the other hand, courts have affirmed guilty
verdicts in cases where Vietnam veterans presented
evidence of PTSD for an insanity defense. For exam-
ple, in State v. Felde,”> “a rational juror could have
found that defendant failed to prove insanity by a
preponderance of the evidence and that he had the
specific intent to inflict great bodily harm or kill.”
Moreover, an attorney’s failure to pursue a Vietnam
veteran’s viable PTSD-based insanity defense may
constitute ineffective assistance of counsel.”* How-
ever, in a case involving a prison escapee who claimed
in his appeal for post-conviction relief that “the
stressful circumstances at the penitentiary caused his
mind to snap and he began to hallucinate,” the court
ruled that a decision not to pursue a Vietnam-in-
duced insanity defense was not ineffective assistance
of counsel.”

Automatism

Automatism has been defined as “the existence in
any person of behavior of which he is unaware and
over which he has no conscious control.””® Black’s
Law Dictionary defines it as “behavior performed in
a state of mental unconsciousness. . .apparently oc-
curring without will, purpose, or reasoned inten-
tion”””). A seminal British case concisely described
automatism as “connoting the state of a person who,
though capable of action, is not conscious of what he
is doing.””® Automatism manifests itself in a range of
conduct, including somnambulism (sleepwalking),
hypnotic states, fugues, metabolic disorders, and ep-
ilepsy and other convulsions or reflexes.””"%°

In the states that have addressed the issue, it is well
established that automatism can be asserted as a de-
fense to a crime (§ 3(a)).®! Rather than questioning
whether automatism is a defense at all, the debate in
these states has focused on the manner in which ev-
idence of automatism can be presented. These juris-
dictions are split between recognizing insanity and
automatism as separate defenses and classifying au-
tomatism as a species of the insanity defense (Ref. 81,

§S 3(b)—(c)). Jurists sometimes favor the latter ap-
proach because the defendant is required to interpose
a plea of insanity, thus giving reasonable notice to the
state of the contention being made. It is also favored
because treatment, where appropriate, can be re-
quired after a finding that the defendant committed
the offense but is not criminally responsible. Distin-
gulislzlgizng the two defenses, however, is the majority
rule.

Multiple Personality Disorder

Multiple personality disorder (MPD) is the
former term for what the DSM-IV-TR calls dissocia-
tive identity disorder (DID), a condition characterized
by “the presence of two or more distinct identities or
personality states. . .that recurrently take control of
behavior. . .[with] an inability to recall important
personal information. . .which is too great to be ex-
plained by ordinary forgetfulness... .” Most case
law, which antedates DSM-IV-TR, refers to the con-
dition with the older term.

Despite its inclusion in the recent diagnostic man-
uals, the prevalence of DID and, for some clinicians,
its mere existence are matters of significant debate.®?
Most insanity defense case law has accepted the exis-
tence of MPD, focusing instead on this philosophical
issue: is it right to punish a person with MPD for
actions committed when the “host” or “dominant”
personality was not in control and has no memory of
the events leading to the criminal charge?

Courts have responded in several ways.** For ex-
ample, some state courts have held that culpability
hinges on the mental condition of the personality
that was “in control” at the time of the alleged of-
fense. The lead case, State v. Grimsley,*> was con-
cerned in part with a statute that provided for acquit-
tal of a person who acts unconsciously and without
volition. However, Grimsley has been cited fre-
quently in subsequent cases dealing with defendants
who raised MPD as an insanity defense.

State v. Grimsley was an appeal of a drunk driving
conviction. The defendant contended that, on the
day of the offense a report of a lump on her breast had
caused her to dissociate into the secondary personal-
ity of Jennifer. When she was Jennifer, Robin (the
primary personality) was unaware of what was going
on, had no control over Jennifer’s actions, and had
no memory of what Jennifer had done when Robin
resumed control. The court found that, even if (as
“the uncontroverted evidence” suggested) there wasa
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complete break between the defendant’s conscious-
ness as Robin and her consciousness as Jennifer, and
assuming Jennifer “alone” was in control of the de-
fendant’s body when the offense occurred, Jennifer
was neither unconscious nor acting involuntarily.

There was only one person driving the car and only one person
accused of drunken driving. It is immaterial whether she was in
one state of consciousness or another, so long as in the person-
ality then controlling her behavior, she was conscious and her
actions were a product of her own volition. . . . [S]he failed to
establish her defense of insanity, because. . .[t]he evidence fails
to establish. . .that Ms. Grimsley’s mental disorder had so im-
paired her reason that she—as Robin or as Jennifer or as both—
either did not know that her drunken driving was wrong, or did
not have the ability to refrain from driving while drunk (Ref. 85,
pp 1075-6).

Several other jurisdictions have followed Grims-
ley’s approach. Kirkland v. State®® is a Georgia case in
which a woman was convicted of bank robbery. The
psychiatrist testified that the latent personality who
robbed the bank did so with rational, purposeful
criminal intent and with knowledge it was wrong. In
Commonwealth v. Roman®” a Massachusetts court in-
structed the jury to consider only the defendant’s
mental state at time of offense, and declined to in-
struct the jury to determine whether the core person-
ality possessed the capacity to conform the behavior
of the subsidiary personality to the law. In Szaze v.
Rodrigues®® the Hawaii Supreme Court held that
each personality may or may not be criminally re-
sponsible and, therefore, each had to be examined
under the state’s test for insanity.

A federal appeals court took a different view of this
problem in United States v. Denny-Shaffer.®® Here
the defendant appealed her kidnapping conviction,
arguing that she should have been found NGRI be-
cause “her dominant or host personality was neither
aware of nor in control of the commission of the
offense, and thus was unable to appreciate the nature
and quality or wrongfulness of the conduct which the
alter or alters carried out” (Ref. 89, p 1013). At trial
the district court judge had ruled an insanity defense
was not applicable because no evidence had sug-
gested the alter personality could not appreciate the
wrongfulness of the alleged offense. The appeals
court reversed the conviction. It held that MPD
qualified under the federal insanity definition as a
“severe mental disease or defect” and that Denny-
Shaffer would qualify for an insanity acquittal if she
could prove by clear and convincing evidence that, at
the time of the alleged offense: (1) “she suffered from

MPD”; (2) “her dominant or host personality was
not in control. . .and was not aware that an alter
personality or personalities were the cognizant par-
ties” committing the offense; and (3) MPD made the
host personality “unable to appreciate the nature and
quality or wrongfulness of the conduct which the
alter or alters controlled” Ref. 89, p 1016).

A third approach was taken in State v. Wheaton™
and affirmed in State v. Greene.”’ Wheaton and
Greene both concerned the admissibility of evidence
on MPD (or DID) under the Frye rule, which Wash-
ington State still follows. In Wheaton all the parties
stipulated to the defendant’s mental condition at the
time of the crime, agreeing that there had been a host
personality and one alter personality: the alter per-
sonality was in executive control of the physical
body; the host personality was not in executive con-
trol of the physical body and had no independent
knowledge of the acts constituting the offense. The
defense and court-appointed mental health experts
would not give wltimate issue testimony about
whether Ms. Wheaton met the criteria for an insanity
acquittal. The trial court subsequently found the de-
fendant guilty. In Greene the Washington Supreme
Court also refused to adopt a particular legal stan-
dard for assessing the criminal responsibility of a de-
fendant with DID. Although, the Court acknowl-
edged, the question of who should be held
responsible for a crime is ultimately a legal decision,
it needed more information from the scientific com-
munity “in understanding how DID affects individ-
uals suffering from it and how this may be related to
a determination of legal culpability.” Because the
Court found it impossible to connect reliably the
symptoms of DID to a defendant’s sanity or mental
capacity, it affirmed the trial court’s ruling excluding
the evidence. Using the Frye test, the Court deemed
DID a generally accepted, diagnosable psychiatric
condition. However, the Court concluded that the
evidence of DID was not admissible because it would
not be helpful to the trier of fact under Washington
State’s rules of evidence (Ref. 91, p 1030).

Impulse Control Disorders

The courts’ traditional skepticism regarding im-
pulse control disorders as defenses to criminal acts is
well illustrated by the following comment, taken
from a case in which the defendant sought to have his
conviction for intoxication overturned because alco-
holism was a disease: '

Volume 30, Number 2, 2002 Supplement S13



Practice Guideline: Insanity Defense Evaluations

If chronic alcoholism or dipsomania were to be accepted as a
defense to a charge of drunkenness, would it not also be logical
to accept it as a defense to a charge of driving while drunk? If so,
how are we to eliminate or slow down the greatest cause of death
on the highways? And why not accept a plea of pyromania by an
arsonist, of kleptomania by a thief, of nymphomania by a pros-
titute, or a similar plea of impulse and non-volitional action by
the child molester? Many other examples might be listed. What
criminal conduct can be regulated or controlled if “impulse,” a
“feeling of compulsion,” or of “non-volitional action” arising of
these situations is to be allowed as a defense? This Pandora’s box
had best be left alone for now.”?

Some states’ statutes specifically preclude impulse
control disorders from being used to support an in-
sanity defense.”” This and intermittent explosive dis-
order are all generally related to factors affecting the
volitional prong.

Intermittent Explosive Disorder (IED)

As a result of United States v. Lewis,’* intermittent
explosive disorder (IED) is not considered a severe
mental disorder as defined by Article 502, UCM], 10
U.S.C. § 850a, which applies the federal insanity
standard for military prosecutions. Thus, evidence
that a court-martialed defendant suffered from IED
did not obligate the judge to order inquiry concern-
ing the defendant’s mental responsibility.

In other jurisdictions, however, IED may be the
basis for an insanity defense. In Robey v. State®® the
appellate court affirmed the trial court’s finding a
mother guilty of involuntary manslaughter after she
failed to seek necessary medical treatment for her
child, whom she battered. At trial the mother as-
serted that IED had rendered her unable to under-
stand what she was doing. She was found NGRI for
the beatings themselves. The appellate court, how-
ever, found ample evidence that the mother experi-
enced several “lucid intervals” affer the beating inci-
dents, which supported the trial court’s conclusion
that she was sane and criminally responsible for fail-
ing to seek medical treatment for the child.

People v. Smith*® also concerned a case in which

IED was accepted as the potential basis for a valid
insanity defense, although in this case the jury re-
jected the defense. The appellate court found the
verdict was “not against the weight of the evidence.”
The prosecution presented convincing expert testi-
mony and documentary evidence that the defendant,
a 13-year-old charged with killing a 4-year-old, did
not have IED. Similarly, in State v. Filiaggi,”” the
trial court permitted expert testimony on IED-re-
lated insanity, but the jury ultimately found the de-

fendant guilty of aggravated murder. State v. Ellis*®
held that a defendant was entitled to present expert
testimony on IED to establish a diminished capacity
defense, subject to admissibility under Evidence Rule
702 and subject to appropriate instructions to the
jury.

At least two cases have dealt with the interaction
between IED and the “guilty but mentally ill”
(GBMI) verdict. In People v. Wiley,” the court held
that the presence of IED did not require a GBMI
verdict. In Peaple v. Grice,'*° the appellate court re-
jected the defense’s suggestion that a GBMI jury in-
struction could occur only if the state had presented
testimony indicating the defendant was mentally ill
but not insane. At trial Grice had asserted an insanity
defense based on IED, which was sufficient to justify
the trial judge’s giving the GBMI instruction to the

jury.
Pyromania

Courts have long recognized that pyromania is a
mental disorder. As an example, see Hanover Fire Ins.
Co. v. Argo,'®" which refers to ““the many weird mo-
tivations of a pyromaniac.” The disorder has been
variously described in case law as a psychoneurosis, or
a psychopathic state in which the pyromaniac has an
intense urge to set fires, or has little control over his
urge to set fire. What’s more, impulse control can be
further reduced by factors such as intoxication.'**
105 Because pyromaniacs typically set fires for the
psychological gratification derived from starting and
observing the fires they set, their disorder has been
used to negate the specific intent requirement in cer-
tain types of arson offenses.'®* Such defenses may be
vitiated, however, by evidence of premeditation,
such as plans to escape or profit from the fire.'*°

In a 1956 case, Briscoe v. United States,'®” a pyro-
maniac was permitted to withdraw his guilty plea and
enter an insanity plea. This suggests that pyromania
might be grounds for an insanity acquittal. No re-
ported case describes a pyromania-based insanity ac-
quittal, however.

Pathological Gambling

The 2000 edition of the American Psychiatric As-
sociation’s DSM-IV-TR lists the criteria for patho-
logical gambling in its section on “Impulse-Control
Disorders Not Elsewhere Classified,” where it states
that the essential feature of this disorder is “persistent
and recurrent maladaptive gambling behavior. . .that
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disrupts personal, family, or vocational pursuits.”
Following its listing as a disorder in the 1980 diag-
nostic manual (DSM-III), several courts have con-
sidered—and usually rejected—pathological gam-
bling as an exculpatory condition for purposes of an
insanity defense.

In cases that were decided before the Insanity De-
fense Reform Act removed the volitional prong from
the federal insanity definition, two federal courts
ruled that pathological gambling was irrelevant to an
insanity defense because of the notion that persons
with the disorder lacked the substantial capacity to
conform their conduct to the requirements of the law
and because it was not “generally accepted” by psy-
chiatrists and psychologists.'°®'%” Other federal de-
cisions held that expert testimony on the disorder
was irrelevant because the testimony could not estab-
lish a causal link between pathological gambling and
the defendant’s offenses,''® and thus lacked proba-
tive value.'"'" A recent Illinois decision, Peagple v.
Lowitzki,"'* held that pathological gambling was un-
available as a defense to a charge of theft.

One of the most frequently cited cases in this area
is United States v. Torniero."'> In September 1982
Torniero was charged with interstate transportation
of stolen jewelry. He wanted to argue at trial that he
was legally insane under the volitional prong of the
then-operative ALI insanity test. He asserted that his
gambling compulsion had rendered him unable to
resist stealing from his employer (a jewelry store) to
support his habit. The government asked the trial
court judge to abolish the insanity defense outright.
Failing this, the government sought to prevent
Torniero from presenting any evidence related to
compulsive gambling. After holding several days of
hearings at which several forensic psychiatrists testi-
fied about the relationship between compulsive gam-
bling and the ability to conform conduct, the district
(trial court) judge ruled that the relationship between
compulsive gambling and the desire to steal was too
tenuous to permit introduction of expert testimony.
Torniero was tried and convicted. He then appealed,
contending that the trial judge had erred by refusing
to let the jury consider his compulsive gambling
defense.

The circuit court held that, for expert testimony
on pathological gambling to be relevant, respected
authorities in the field must agree that the disorder is
a mental disease or defect that could impair a defen-
dant’s ability to desist from the offense charged or to

appreciate the wrongfulness of his conduct. The ap-
pellate court did not decide this issue, but looked
only at whether the trial judge’s decision to exclude
expert testimony was reasonable. Even if compulsive
gambling constituted a mental disease under the ALI
test, said the court, there is still ample basis for the
trial court’s conclusion that Torniero’s compulsive
gambling disorder is not relevant to the insanity de-
fense. The trial judge correctly noted that the rele-
vance standard requires that the alleged pathology
have “a direct bearing on [the] commission of the
acts with which [the defendant] is c:harged.”114 To
sum up, “a compulsion to gamble, even if it consti-
tutes a mental disease or defect, is not 7pso facto rele-
vant to the issue of whether the defendant was unable
to restrain himself from non-gambling offenses, such
as transporting stolen property.”' > The circuit court
concluded that, given the disagreement among the
experts who testified, the trial judge had not abused
discretion in finding that the connection between
compulsive gambling and stealing was not satisfacto-
rily established.

However, in a 1981 Connecticut case, State v.
Lafferty,''® a defendant used pathological gambling
to obtain an insanity verdict after all the examining
experts agreed that the disorder left him unable to
conform his conduct to the requirements of the law.
The Connecticut legislature subsequently amended
its definition of mental disease or defect to exclude

pathological gambling as a potential insanity
defense."”

Paraphilias

Despite their inclusion as mental “disorders” in
DSM-IV-TR, there has been ongoing debate among
mental health professionals about whether para-
philias should constitute a mental illness for purposes
of civil commitment or other court-ordered confine-
ment. As Supreme Court Justice Stephen Breyer
points out in his dissenting opinion in Hendricks v.
Kansas,''® however, it is because of the paraphiliac’s
“specific, serious, and highly unusual inability to
control his actions” that “[t]he law traditionally has
considered this kind of abnormality akin to insanity
for purposes of confinement.”

The principal holding in Hendricks was that a
paraphilia is a mental condition that could justify
post-imprisonment hospitalization, and that the stat-
utory scheme under which Kansas planned to con-
fine Hendricks for treatment did not amount to dou-
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ble jeopardy or ex post facto legislation and was,
therefore, constitutional.''” Hendricks, like In re
Linehan,"*° concerned individuals with paraphilias
and did not deal with an individual who had been
found NGRI or who was attempting to enter an
insanity plea.

One would assume that states with a M’Naghten-
type insanity standard (knowledge of wrongfulness),
would make it difficult for defendants who suffer
only from a paraphilia (and who do not have an
accompanying psychotic disorder) to mount a suc-
cessful insanity defense. Yet several decisions have
recognized that a paraphilia-based insanity defense is
at least conceivable. For example, a New York appel-
late court upheld a conviction after the defendant
had unsuccessfully mounted an insanity defense,
noting, “Whatever diseases the defendant suffers
from, none are of such proportion as to cause the
defendant to lack substantial capacity to know or
appreciate the nature and consequences of his con-
duct or that it was wrong. Although the defendant
clearly suffers from pedophilia, it does not cause the
requisite mental incapacity.”'*" This case implies
that pedophilia might be the basis of an insanity de-
fense in New York, though for the defense to be
successful, the disorder would have to render a de-
fendant unable to recognize the wrongfulness of his
acts. Similarly, United States v. Benedict'** also im-
plied that pedophilia, although not a psychotic dis-
order, might be the basis of an insanity defense. State
v. Mace'* involved a convicted rapist who “suffered
from the ego dystonic form of obsessive compulsive
paraphilia” (Ref. 123, p 1374), and claimed on ap-
peal that Utah’s insanity statute was unconstitu-
tional. The statute permits insanity acquittals only if
mental illness prevents a defendant from forming the
requisite mental state required as an element of the
offense. Medical testimony stated the defendant
knew his conduct was wrong, but acted on an irre-
sistible impulse. The Utah Supreme Court upheld
the state’s abolition of the insanity defense.

Several cases have looked at whether paraphilias
might constitute mental disorders that, for legal pur-
poses, would justify the continued confinement of
insanity acquittees. In Parrish v. Colorado'** a federal
court ruled that an insanity acquittee with gender
identity problems, antisocial personality disorder,
and “difficulty controlling his emotions and relating
to others” could remain confined, even though his
condition might not be curable. In Osborn v. Psychi-

atric Security Review Bd.'* and Rios v. Psychiatric
Security Review Bd."*® the Oregon Supreme Court
decided that pedophilia was not a personality disor-
der or a condition characterized simply by criminal
conduct. It, therefore, qualified as a mental illness
under the state’s laws pertaining to supervision of
insanity acquittees. It could also potentially justify
continued placement under the jurisdiction of the
review board that monitors Oregon insanity acquit-
tees. State v. Simants'>’ found that pedophilia and
dangerousness were legitimate grounds for contin-
ued post-NGRI acquittal commitment.

Battered Woman Syndrome

Over the last quarter century, several state su-
preme courts have addressed the question of whether
expert mental health testimony concerning the bat-
tered woman syndrome (BWS) can assist a jury in
analyzing a battered woman’s claim that she acted in
self-defense. Although decisions and statutes dealing
with this issue usually refer to the plight and mental
state of adult women who are abused by male part-
ners, a growing body of case law has permitted chil-
dren, non-heterosexual women, and even adult men
to raise past battering as a defense to a criminal
charge. The vast majority of jurisdictions have held
that expert testimony concerning how domestic vio-
lence affects the perceptions and behavior of batter-
ing victims should be admissible at trial."*®* Such
testimony can allay inaccurate stereotypes and myths
regarding battered women and help jurors under-
stand why battered women remain with their mates,
despite their longstanding, reasonable fear of severe
bodily harm. With increasing frequency, courts have
held that BWS has “gained a substantial enou%h sci-
entific acceptance to warrant admissibility.”'?

Testifying mental health professionals may be
asked to tell jurors how battered women react to
batterers; explain why battered women may believe
that danger or great bodily harm is imminent; and
rebut the argument that battered women can easily
leave their dwellings to seek safety. Mental health
testimony may help jurors assess issues concerning
credibility, a defendant’s belief that she was immi-
nently threatened, the subjective or objective reason-
ableness of that belief. Many jurisdictions, however,
limit experts to providing information about the syn-
drome in general, and do not permit them to address
ultimate issues, such as whether the particular defen-
dant suffered from BWS, whether her perceptions of
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danger were objectively reasonable, or whether she
acted with specific intent to kill."*°

Although defendants with BWS may offer testi-
mony about the syndrome as part of an insanity de-
fense, the syndrome typically is not conceptualized
this way. Testimony on BWS has been accepted in
cases where the syndrome is asserted in support of a
traditional claim of self-defense. Courts uniformly
have held that the BWS defense is not a separate, new
defense to criminal charges.'?’ BWS evidence usu-
ally is adduced to justify behavior under a traditional
self-defense doctrine, arguing that the syndrome
represents a normal response to an awful situation'>?
In contrast, an insanity defense represents an excuse
from criminal responsibility by someone whose severe
mental disability renders that person blameless.'*’

Women who have BWS typically do not suffer
from the sorts of severe mental disorders usually re-
quired to sustain an insanity defense. For example, in
State v. Moore*>* the court held that the defendant’s
actions before, during, and after she shot her hus-
band did not indicate she was suffering from a men-
tal disease or defect that left her unable to distinguish
right from wrong. A rational jury, therefore, could
have easily concluded she was not insane."*> Ohio,
however, specifically permits the introduction of
BWS as part of an insanity defense plea.

If a defendant is charged with an offense involving the use of
force against another and the defendant enters a plea to the
charge of not guilty by reason of insanity, the person may intro-
duce expert testimony of the “battered woman syndrome” and
expert testimony that the defendant suffered from that syn-
drome as evidence to establish the requisite impairment of the
defendant’s reason, at the time of the commission of the offense,
that is necessary for a finding that the defendant is not guilty by
reason of insanity. The introduction of any expert testimony
under this division shall be in accordance with the Ohio Rules of
Evidence.'*®

Many courts have found that battered woman syn-
drome is not a mental disease, defect or illness.'>”~"4!
Rather, BWS is considered a form of post-traumatic

-stress disorder, which is “an anxiety-related disor-
der. . .occur[ring] in response to traumatic events
outside the normal range of human experience.”'**

IV. Agency Relationships

The defendant’s attorney, the prosecuting attor-
ney, a judge or an administrative agency can retain
forensic psychiatrists to evaluate a defendant’s state
of mind for an insanity defense. Before beginning

such an evaluation, the forensic psychiatrist must
know to whom a duty is owed and the limits of
confidentiality.

When retained by the defense, the forensic psychi-
atrist owes a duty to the defense attorney. The foren-
sic psychiatrist must communicate data and opinions
completely and honestly to the retaining attorney. In
many jurisdictions, the opinions of defense experts
are covered under the attorney-client privilege.' >4
This means that if the psychiatrist’s opinions are not
helpful to the defense, they are not discoverable by
the prosecution or the court. The forensic psychia-
trist must clarify with the defense attorney whether
this privilege protects the information obtained dur-
ing the forensic evaluation and if the attorney has
clarified this with the defendant. The defense evalu-
ator should be familiar with the discovery status of
information obtained from the interviews, since in
some states, if there are multiple evaluations, all eval-
uations are discoverable, should the defense go
forward.'*

In some jurisdictions the defendant’s attorney can
impose an insanity defense glea over the objections of
a competent defendant."*® In most jurisdictions a
competent defendant can prevent the defense attor-
ney from filing an insanity defense plea."*”~"*’ Be-
fore a plea is withdrawn, the defense evaluator also
may be asked to assess the defendant’s capacity to
weigh the risks and benefits of an insanity defense
plea. If the defense evaluator feels the defendant is
not competent the defense attorney should be so
informed."*°

The defense evaluator also may actively consult
with and advise the defense attorney.">" Some attor-
neys prefer to have consultants who are not evalua-
tors, and some experts believe that consultants
should not testify because of the risk of excess
advocacy.'**

Insanity defense pleas are exceedingly rare.
Even an experienced defense attorney may have tried
only a few insanity defense cases. The experienced
forensic psychiatrist can educate the defense attorney
about the risks and consequences to the defendant of
a successful defense in a case involving a minor crime
where the potential jail time is minimal, but where
the potential time of criminal commitment to a men-
tal hospital may be substantial and the stigma greater.
In such cases the defense evaluator may recommend
alternative dispositions, such as a guilty plea with
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probation conditioned on receiving mental health
treatment.

Evaluating a defendant in a case where the prose-
cution has given notice of intent to seek the death
penalty raises additional issues for defense evaluators.
Mental state and detailed behavioral data that evalu-
ators obtain from the defendant that seemingly sup-
port a finding of insanity may, if the insanity defense
fails, be used by the state to argue for the death pen-
alty.">* These issues should be discussed with the
defense attorney prior to the initial evaluation of the
defendant.'*®

The forensic psychiatrist has a duty to further the
interests of justice, regardless of the identity of the
retaining party. Prosecution or court-retained evalu-
ators should be particularly careful to follow the eth-
ical and legal guidelines that are meant to protect the
defendant’s rights.’>® AAPL ethics guidelines pre-
clude evaluation of a defendant prior to access to or
the availability of defense counsel, except to treat an
emergent psychiatric condition.’®” Non-defense
evaluators are generally not permitted to interview
the defendant until a court order has been obtained.
Defendants must be informed of the following: who
has retained the evaluator; that they can refuse to
participate in the evaluation; that they may choose
not to answer any particular question; and that there
may be legal consequences for non-cooperation with
a non-defense forensic psychiatrist.’>® The defen-
dant should also understand that any non-coopera-
tion might be reported to the retaining attorney,
court or administrative agency.

A prosecution- or court-retained forensic psychi-
atrist should not initiate an evaluation if the defense
attorney is unaware of the evaluation order or has not
had an opportunity to raise any appropriate legal
concerns. It is important to reiterate the lack of con-
fidentiality to the defendant and to assess the defen-
dant’s capacity to understand the non-confidential
nature of the evaluation; the purpose of the evalua-
tion; and the fact that it may be used against the
defendant’s interests. The American Bar Associa-
tion’s (ABA) Criminal Justice Mental Health Stan-
dards'>® recommends that the defendant’s mental
condition at the time of the offense should not be
combined in any evaluation to determine compe-
tency to stand trial, unless the defendant requests it
or unless good cause is shown. However this is not
the practice in all jurisdictions. Some states combine
competence to stand trial and criminal responsibility

in the same evaluation. This may create ethics prob-
lems for the prosecution- or court-retained evaluator
if he feels the defendant is incompetent to stand trial
but is revealing information that may be incriminat-
ing. In such situations the evaluator should terminate
the evaluation and inform the retaining party of the
defendant’s incompetency.

V. Ethics Guidelines and Practice
Guidelines

As physicians, forensic psychiatrists are bound by
the ethics standards of the medical profession. How-
ever, psychiatric evaluations conducted in a legal
context often involve different ethics issues.

In the absence of a traditional physician-patient
relationship, traditional medical ethics do not pro-
vide clear guidance for forensic psychiatrists in their
consultations to the legal system. However, the
American Academy of Psychiatry and the Law'® and
the American Bar Association (Ref. 159, Sections
7-3.10 and -3.11) have formulated guidelines spe-
cific to the practice of forensic psychiatry.

Scope of Participation

As mental health professionals with special train-
ing and experience, forensic psychiatrists are permit-
ted, indeed encouraged, to consult with the criminal
justice system (Ref. 160, Section III). Forensic psy-
chiatrists are in a unique position to promote coop-
eration among the people legitimately concerned
with the medical, psychological, social, and legal as-
pects of mental illness (Ref. 160, Section III).

Forensic psychiatrists who participate in the eval-
uation of the insanity defense have an ethical obliga-
tion to conduct such evaluations competently. Forensic
psychiatrists should have sufficient professional
knowledge to understand the relevant legal matters
and conduct an evaluation that addresses the specific
legal issues involved in an insanity defense evalua-
tion. In addition, forensic psychiatrists should limit
their opinions to those within their area of exper-
tise’®! (also Ref. 160, Section III).

Honesty and Objectivity

Forensic psychiatrists have an ethical obligation to
adhere to the principle of honesty and to strive for
objectivity in conducting insanity defense evalua-
tions (Ref. 160, Section IV). In evaluating the defen-
dant’s mental state at the time of an alleged offense,
the forensic psychiatrist has an obligation to conduct
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a thorough assessment and to formulate objective
opinions based on all available data no matter who
initiated the request for the evaluation. In doing so,
forensic psychiatrists should be aware of any biases
that may distort their objectivity and do their best to
counter them (Ref. 159, Section 7-1.1).

Confidentiality

Forensic psychiatrists who perform insanity eval-
uations for the defense must be ever mindful of their
ethical obligation to safeguard the confidentiality of
the information, within the constraints of the law.'®>

Insanity defense evaluations usually require a writ-
ten report, and/or testimony as to the statements
made by the defendant during the interview. The
forensic psychiatrist should clearly explain that his/
her role is as a forensic evaluator and not the defen-
dant’s treating physician. Forensic psychiatrists have
an ethical obligation to give the defendant an ap-
propriate explanation of the nature and purpose
of the evaluation and its limits on confidentiality.
This explanation should identify who requested the
evaluation and what will be done with the informa-
tion obtained during the interview. If during the
course of the evaluation the defendant appears to
believe that a therapeutic relationship exists, then the
psychiatrist should take appropriate steps to correct
the misimpression.

Assent

Forensic psychiatrists ordinarily are ethically obli-
gated to obtain informed consent, when possible,
from an evaluee before performing a forensic evalu-
ation. Where consent is not required, the evaluee
should be informed of the nature of the evaluation.
When an insanity defense evaluation is court-or-
dered, the informed consent of the defendant may be
sought, but ethically is not required.

If a defendant in a court-ordered insanity defense
evaluation refuses to participate in the evaluation, the

 forensic psychiatrist should explain that the court has
authorized the evaluation. The forensic psychiatrist
may also inform the defendant that the defendant’s
refusal to participate in the evaluation will be in-
cluded in the psychiatrist’s report or testimony, and
may have legal consequences in relation to presenta-
tion of the insanity defense (Ref. 159, Section
7-3.4(c), and See Ref. 160, Section III). The refer-
ring attorney should be notified of any lack of
cooperation.

Conducting the Evaluation

Forensic psychiatrists generally have wide discre-
tion in how they conduct insanity defense evalua-
tions, depending on their knowledge and skills and
the particular circumstances of each case.

Forensic psychiatric ethics suggest that psychia-
trists not form an insanity defense opinion without
first attempting to personally interview, or otherwise
to evaluate, the defendant.!®® (Also see Ref. 159,
Section 7-3.11(a)(iii).) In cases where no personal
examination is possible, forensic psychiatrists must
state that their opinions, reports, and testimony are
limited by that fact (Ref. 160, Section IV).

Due to ethics considerations regarding informed
consent, and legal considerations regarding due pro-
cess, forensic psychiatrists should avoid performing
insanity defense evaluations before an attorney has
been appointed or retained to represent the defen-
dant. However, if a defendant needs emergency med-
ical or psychiatric evaluation or treatment, it is ethi-
cally permissible for a psychiatrist to evaluate the
defendant’s need for treatment, or to refer or provide
any needed treatment to a defendant prior to the
availability of an attorney.'®* (See also Ref. 160, Sec-
tion III.)

Fees

A psychiatrist may charge a higher fee for a foren-
sic mental evaluation than for clinical work. It is
ethical, and at times desirable, for the forensic psy-
chiatrist to request a retainer, or to be paid in advance
of an evaluation. However, contingency fees are un-
ethical (Refs. 161 and 160, Section IV). Some juris-
dictions or courts have a fixed amount of funding
available for psychiatric evaluations. Therefore, it is
important to clarify fees and funding sources before
beginning the evaluation. Fixed fees are often insuf-
ficient to cover the costs of tests such as MRIs or
psychological testing, which may be necessary for a
competent evaluation. If fixed fees are set artificially
low, the evaluator may be unable to perform an ad-
equate evaluation. Clarifying these issues up front
may affect the decision to undertake the evaluation.

Conflicts

Forensic psychiatrists have an ethical obligation to
attempt to resolve conflicts of interest that may affect
their objectivity. For example, forensic psychiatrists
should generally avoid performing insanity defense
evaluations on persons with whom they have a cur-
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rent or former physician-patient relationship (Ref.
160, Section IV). Forensic psychiatrists employed in
the public sector, such as a state forensic facility, may
be unable to avoid providing both forensic services
and clinical care.’®® Forensic psychiatrists also
should be mindful of having multiple roles with con-
flicting obligations in the same case that may affect
their objectivity or cause a potential conflict in
agency relationships.

Finally, forensic psychiatrists should be aware that
ethics standards and practice guidelines do not
trump the law of the jurisdiction where the insanity
defense evaluation takes place. Because laws on the
insanity defense and expert testimony vary among
jurisdictions, forensic psychiatrists who perform out-
of-state evaluations should query the appropriate au-
thorities about medical licensure requirements and
the insanity defense test for that jurisdiction.'

V1. The Forensic Interview

Before beginning the interview, the forensic eval-
uator must have the permission of the defendant’s
attorney or be acting under court order. The evaluator
must inform the defendant of the evaluator’s role, the
non-confidential nature of the interview and the dif-
ference between a forensic and a clinical examination.

Here is an example of a non-confidentiality warn-
ing for a prosecution- or court-retained examination:

I am a physician and psychiatrist who has been asked by [the
court or the prosecuting attorney] to answer three questions:

1. What was your mental state at the time of the crimes you
have been charged with committing?

2. Did you have a mental disorder?

3. At the time of the crime you are charged with committing,
were you so mentally ill that the court should find you not
criminally responsible?

Although I am a psychiatrist, I will not be treating you. My
purpose is to provide an honest evaluation, which you or your
attorney may or may not find helpful. You should know that
anything you tell me is not confidential, as I have to prepare a
report that the judge, the prosecutor and your attorney will read.
It is important for you to be honest with me. You don’t have to
answer every question, but if you choose not to answer one, your
refusal will be noted in my report. Do you have any questions?
Do you agree to continue with the interview?

Here is a confidentiality warning for a defense-
retained examination in a jurisdiction where the
defense evaluator works under the attorney-client
privilege:

I am a physician and psychiatrist who has been asked by your

defense attorney to answer three questions:

1. What was your mental state at the time of the crimes you
have been charged with committing?

2. Did you have a mental disorder?

3. At the time of the crime you are charged with committing,
were you so mentally ill that the court should find you not
criminally responsible?

Although T am a psychiatrist, I will not be treating you. My
purpose is to provide an honest evaluation, which you or your
attorney may or may not find helpful. If your attorney feels my
opinion is helpful, what you tell me will be revealed in a report
or in testimony in court. If your attorney feels my opinion is not
helpful to your case, only you, your attorney and I will know
what we discussed. It is important for you to be honest with
me. You don’t have to answer every question, but if you choose
not to answer one, your refusal will be noted in my report. Do
you have any questions? Do you agree to continue with the
interview?

Some evaluators choose to review all available col-
lateral data and prior medical records before inter-
viewing the defendant. These may include police re-
ports, witness statements, police laboratory data, and
a copy of the defendant’s prior criminal record. Oth-
ers begin the evaluation with the clinical interview.

The insanity defense evaluator may also be asked
to perform a simultaneous assessment of the defen-
dant’s competency to stand trial. If so, the evaluator
should first complete the full competency evaluation.
If the evaluator assesses the defendant as not capable
of understanding the insanity plea, the interview may
have to be suspended (especially if both competency
and responsibility evaluations are court-ordered to be
conducted simultaneously), and the requesting party
informed. However, the evaluation may continue if
the psychiatrist is working for the defense and under
the attorney-client privilege. This situation often
arises if the psychiatrist evaluates a defendant within
hours or days of a crime. In other situations, a pros-
ecution-retained psychiatrist may have early access to
a defendant to evaluate criminal responsibility, but
may not communicate with the prosecutor until the
defendant is deemed competent and files an intent to
employ an insanity defense.

The forensic psychiatrist performing an insanity
defense evaluation must answer three basic questions:

1. Did the defendant suffer from a mental disorder
at the time of the alleged crime? (This is a retrospec-
tive mental state evaluation.)

2. Was there a relationship between the mental
disorder and the criminal behavior?

3. If so, were the criteria met for the jurisdiction’s
legal test for being found not ¢riminally responsible?
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The elements assessed to evaluate and diagnose the
presence or absence of a mental disorder at the time
of the alleged crime follow the general principles elu-
cidated in the APA’s Practice Guideline for Psychiatric
Evaluation of Adulss, Section 111,'*” with some nota-
ble additions. The defendant’s history of contacts
with the legal system should be explored. If the de-
fendant served in the military, was he or she the
subject of an Article 15 hearing or court martial?
What type of discharge did the defendant receive?
Has the defendant been arrested? How many times?
For what types of crimes? How much time has the
defendant spent in jail or prison? If previously incar-
cerated, was there evidence of malingering symp-
toms? How much “good time” did the defendant
lose? Did the defendant spend time in lockup (puni-
tive segregation)?

While inquiring about a history of substance abuse
is part of any standard psychiatric evaluation, obtain-
ing a history of alcohol and prescribed or illicit drug
use that may have affected the defendant’s mental
state at the time of the alleged offense is critical to an
insanity defense evaluation. Many jurisdictions ex-
clude from consideration an insanity defense plea for
mental disorders caused by voluntary intoxication
(see Refs. 40-55). In contrast, mental disorders
caused by the side effects of prescribed medications
may help explain the acute onset and rapid resolution
of bizarre behavior and thinking related to the defen-
dant’s alleged actions. The evaluator might ask the
defendant which substances were used, how much
they used, and the time-course of use in relation to
the crime. Defendants may have had a blood or urine
sample taken at the time of arrest. If the arrest oc-
curred soon after the crime, a toxicology screen per-
formed on the sample will be useful.

Unlike a standard clinical evaluation, which fo-
cuses on the patient’s chief complaint and present
illness, the focus of the insanity defense evaluation is
on the defendant’s thinking and behavior at the time
of the alleged crime. The evaluator must obtain the
defendant’s version of the events before, during and
after the alleged crime, including thinking, motiva-
tion, self-description of behaviors and abnormal
mental phenomena. The evaluator must then com-
pare the defendant’s report with data supplied by
victims, witnesses, and arresting and investigating
law enforcement officers. If there are discrepancies
between the collateral data and the defendant’s ver-
sion of events, the evaluator may ask the defendant

for an explanation. Treatment records and interviews
with family members, friends, employers, mental
health professionals and anyone else who can report
on the defendant’s behaviors and thinking around
the time of the crime, may be particularly helpful.
Records of the defendant’s behavior in custody after
arrest, from an emergency room (where the defen-
dant may have been taken upon arrest), jail admin-
istrative files, psychiatric or medical records, or the
oral reports of custody officers should also be
reviewed.

Defendants entering an insanity plea may be more
likely to malinger mental illness symptoms than
other individuals seeking treatment.’*®'® On the
other hand, defendants pleading insanity who suffer
from paranoia or other mental disorders may, like
others with such symptoms, hide their symptoms.'”®
Both possibilities should be taken into consideration
during the interview.

As in all psychiatric practice, forensic evaluators
should consider—and counter—their own possible
biases for and against defendants, victims and collat-
eral informants. Such biases may color the evaluator’s
judgment and affect the validity of the data collected.

If the forensic psychiatrist audio- or videotapes the
interview, the evaluator should be generally familiar
with AAPL’s guidelines for “Videotaping of Forensic
Psychiatric Evaluations.”'”" If translators are neces-
sary, the psychiatrist should make sure that both the
evaluator’s and defendant’s statements are conveyed
accurately.

VII. Collateral Data

A thorough review of collateral information, in-
cluding that related to the fact situation, can help the
forensic psychiatrist formulate and support a well-
reasoned, forensic opinion. Before considering the
collateral information, the forensic psychiatrist
should become familiar with the relevant insanity
test, as this will help guide the collection, review,
interpretation and application of the information.

The collateral data can help the evaluator arrive at
a more objective understanding of the defendant’s
mental state at the time of the offense. Additionally,
the forensic psychiatrist can use collateral informa-
tion to check the defendant’s account of his history,
which may help to assess his overall truthfulness or
detect any malingering.'”>'”*
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Obtaining Collateral Information

The referring attorney or court typically gathers
collateral information and provides it to the forensic
psychiatrist. When retained by either the prosecuting
or defense attorney, the forensic psychiatrist may in-
clude a statement in the retainer agreement that the
attorney agrees to provide access to all of the relevant
information available and that the attorney will make
every effort to obtain any additional information re-
quested by .the psychiatrist. Sometimes this will re-
quire the attorney to seek a court order to compel
opposing counsel to produce information deemed
relevant by the forensic evaluator. When retained by
the defense, or directly by the court, the forensic
psychiatrist may obtain written consent directly from
the defendant for medical record release. The foren-
sic psychiatrist should not contact opposing counsel,
or other sources of information, before consulting
with the retaining attorney. The forensic psychiatrist
may interview collateral witnesses after consultation
with and approval by the retaining counsel. When
retained directly by the court, the forensic psychia-
trist may speak to both the prosecution and defense
attorneys.

Ideally, the forensic psychiatrist should review
first-hand any relevant information that is summa-
rized or referred to, but not included in, any available
records. Whenever possible, the forensic psychiatrist
should avoid relying on summaries of documents or
audio and videotapes. In addition to obtaining orig-
inal sources, the forensic psychiatrist may identify
missing information that could help formulate the
forensic opinion. For example, the psychiatrist may
find employment records useful when assessing a de-
fendant’s claim that psychiatric symptoms affected
work performance.

Information requested, but not obtained, by the
forensic psychiatrist may be noted in the forensic
report, along with the reason why access was denied.
It is appropriate for the forensic psychiatrist to in-
clude in the report a statement reserving the right to
change the opinion should any conflicting informa-
tion subsequently become available.

Managing Collateral Information

All material reviewed by the forensic psychiatrist is
considered confidential and under the control of the
court or the attorney providing it; and should not be
disclosed or discussed without his or her consent
(Ref. 160, Section II). The forensic psychiatrist

should be aware that notations made on this material
may be subject to direct and cross-examination if
referred to during testimony. Material generated by
the forensic psychiatrist during the course of the eval-
uation (e.g., interview notes, videotapes) is initially
considered the work product of the referring attor-
ney; as such, it should not be disclosed or discussed
without the attorney’s or the court’s consent. It is
appropriate for the forensic psychiatrist to furnish
copies of this material to the referring attorney or
court, if requested to do so. If the evaluator testifies,
opposing counsel may request the interview notes.
These records are not considered a work product of
the prosecution. The forensic psychiatrist should re-
tain copies of all collateral materials reviewed
throughout the course of the evaluation, trial and
subsequent appeals.

Common Types of Collateral Information
Written Records

1. Police Reports—The evaluator should review the
police report of the instant offense, paying particular
attention to documentation of the underlying facts,
the crime scene, and the defendant’s mental state at
the time of the crime, as well as any defendant state-
ments or confessions. Arrest history, rap sheets, and
autopsy reports also can be useful and if not pro-
vided, should be requested.

2. Psychiatric, Substance Abuse, and Medical Rec-
ords—DPsychiatric, substance abuse, and medical
records may help the evaluator understand the defen-
dant’s psychiatric symptoms and diagnosis, past re-
sponse to treatment, and knowledge and apprecia-
tion of the risks of treatment non-compliance. A
review of family history may be useful as well. Ap-
propriate consent must be obtained for all of these
records.

3. School Records—School records may shed light
on when any psychiatric symptoms first developed
and help evaluate any defendant reports of psychiat-
ric symptoms impairing school functioning. Special
education records such as individual education plans
(IEPs), counseling records and psychological testing
reports may have to be requested specifically.

4. Military Records—Military records may reveal
evidence of oppositional or anti-social behavior or,
conversely, stable behavior and exemplary military
performance. These may be reflected in reports of
Article 15, Captain’s Mast or court martial proceed-
ings, or in honors, medals, successfully completed
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military occupational specialty assignments and pro-
motions. Deterioration from previous good perfor-
mance and the type of discharge may also be
significant.

5. Work Records—DPersonnel files may corroborate
or contradict the defendant’s account of job require-
ments, work performance and psychiatric disability.
Disciplinary actions and improvement plans should
be noted as well.

6. Other Expert Evaluations and Testzmony———Eval-
uations performed by other experts, both in psychi-
atry and other disciplines, can help determine the
consistency of the defendant’s reports and scores on
psychometric testing. Expert evaluations and testi-
mony relating to previous crimes may also be
considered.

7. Custodial Records—]Jail and prison records doc-
ument mental and physical health treatment during
incarceration, total length of incarceration and com-
pliance with custodial requirements (e.g., any disci-
plinary actions, time spent in administrative segrega-
tion, loss of good time). Prison work and school
records may also be reviewed.

8. Personal Records—The forensic psychiatrist may
request access to the defendant’s personal records to
corroborate statements made in the interview. For
example, records of sophisticated financial transac-
tions may refute defendants’ claims that their psy-
chosis rendered them unable to manage their assets.
Diaries or journals may be very helpful as well.

9. Psychological Testing, Hypnosis, Brain Imaging,
and Other Special Procedures—The use of psycholog-
ical testing in insanity defense evaluations is some-
what controversial. Testing is often obtained to in-
form the psychiatrist’s clinical impressions. This can
undercut criticisms that the expert merely relied on
the defendant’s report of symptoms and his/her ver-
sion of the history. Testing can also provide informa-
tion about personality traits and aspects of the per-
son’s cognitive style that are relatively stable over
time (e.g., IQ tests). Psychological testing cannot
speak to the specific state of mind at the time of the
offense or absolutely make a diagnosis. But it may
reveal an organic disorder and suggest a more exten-
sive neurological evaluation. Neuropsychological
testing may help identify specific deficiencies that
result from dementias or traumatic brain injuries.
Unless the psychiatrist has specific training in this
area, it is important to refer testing to an experienced
psychologist who can interpret the results and testify.

Psychiatrists should not testify regarding details of
testing, if it is beyond their expertise. However, psy-
chiatrists routinely perform some psychological tests.

The U.S. Supreme Court has determined hypno-
sis of a defendant'”* to be an acceptable procedure
without per se precluding the defendant from testi-
fying. Although witnesses may be precluded from
testifying if hypnotized, the defendant’s right to ex-
plore such possible defenses is permitted. This situa-
tion arises when there is a credible report of amnesia
for the events surrounding the offense. Videotaping
of hypnotic interviews is strongly recommended. A
New Jersey landmark case offers guidance for neces-
sary and appropriate procedures for hypnosis in the
forensic setting.

Brain imaging is one of the most rapidly develop-
ing areas of scientific research. Results from MRI,
PET, and SPECT scans are attractive to attorneys, as
they seem to show concrete evidence of brain abnor-
malities. These can be quite persuasive to a jury. Cur-
rently imaging procedures may help confirm or es-
tablish the diagnosis of certain brain disorders, but
they do not provide any evidence that a defendant
met either the cognitive or volitional prong of the
insanity defense.

Photographs, Audiotapes, and Videotapes

The forensic psychiatrist may review photographs,
audiotapes, and videotapes collected during the in-
vestigation of the instant offense and subsequent
evaluations. These may include photographs of the
crime scene and the defendant’s residence, as well as
tapes of confessions and witness interviews. This ma-
terial may be forwarded by the court, the defense or
the prosecution; or it may have been collected by an
attorney’s own investigator. Tapes of other forensic
evaluations may be reviewed as well.

Collateral Interviews

Performing interviews of collateral sources, such as
family members, friends, coworkers, and e ewit-
nesses, can help form the forensic opinion.'”® The
method of contacting collateral sources to be inter-
viewed is arranged in collaboration with either the
court or retaining attorney. Interviewees are given a
non-confidentiality warning similar to the defen-
dant’s. They are further notified that they may be
called upon to testify during trial. In addition to a
verbal warning, the forensic psychiatrist may also
provide a written non-confidentiality statement and
ask the interviewee to sign it. The interview may be
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recorded with notes or by audiotape or videotape.
Records of the interview belong to the court or are
the work product of the retaining attorney. They are
not discussed or disclosed without the court’s or at-
torney’s consent.

Physical Evidence

Although not frequently reviewed by forensic psy-
chiatrists, physical evidence collected by law enforce-
ment may help assess the defendant’s mental state at
the time of the instant offense in particularly com-
plex cases.

Visits to the Crime Scene or Other Relevant Locations

The forensic psychiatrist may gain insight into the
defendant’s criminal responsibility by visiting rele-
vant locations, such as the crime scene or defendant’s
home.

VIll. The Forensic Report

Unlike clinical practice, where the psychiatrist’s
report serves to diagnose and treat a patient, the fo-
rensic psychiatrist’s insanity defense report provides
the basis of the evaluator’s opinion, which ultimately
may help in the disposition of the case.'”” When
evaluating a defendant for whom an insanity defense
is being considered, the evaluator should address the
following questions:

1. Did the defendant suffer from a mental disorder
at the time of the alleged crime?

2. Was there a relationship between the mental
disorder and the criminal behavior?

3. If so, was the relationship sufficient to meet the
criteria for the jurisdiction’s legal test for being found
not criminally responsible?

Opinions of a psychiatrist working for the defense
should first be communicated orally to the defense
attorney. This conversation may not be discoverable
by the prosecution or the court. The decision to write
the report is the defense attorney’s, while the report’s
content belongs solely to the evaluating psychiatrist.
Some jurisdictions require full written reports from
defense experts in all cases (e.g., Virginia).'”®

Ordinarily, the written report contains details of
the case facts and other data, as well as information
that support the evaluator’s opinions. In some juris-
dictions, however, there may be good reasons not to
write a detailed report. In those cases, the expert
should be fully prepared to disclose during testimony
any details requested of him and explain the rationale
behind the opinion.

The rest of this section describes one way to write
a detailed report.

Usually, the primary audience for the written fo-
rensic insanity defense report consists of the attor-
neys and the presiding judge. Most insanity defense
cases are resolved before trial, based on experts’ re-
ports.>® A judge typically adjudicates the few cases
that do go to trial.'® When insanity cases are tried
before a jury, the jury may have to rely on a redacted
report or may not have access to the report.

Any limitations of the report should be clearly
spelled out. For example, the defendant may have
been uncooperative, the evaluator’s access to the de-
fendant or collateral informants may have been lim-
ited, or relevant records may have been requested but
not received.

The defendant’s version of events may differ sub-
stantially from those of witnesses or collateral infor-
mants. Data provided by witnesses or collateral in-
formants can vary widely, depending on the source.
Defendants may even deny participating in the crime
itself. The forensic evaluator must remember that the
fact finder in a criminal case is the judge or jury, not
the evaluator. In cases with more than one factual
scenario, the evaluator may need to offer alternative
opinions.

Reports should convey data and opinions in lan-
guage that a non-mental health professional can un-
derstand. There is no one correct style or format for
writing a report. Several examples are in the GAP
(Group for the Advancement of Psychiatry) report
and the Melton ez /. text.'”®'®" Here is one gossible
format, developed by Phillip Resnick, MD'®":

1. Identifying Information

2. Source of Referral

3. Referral Issue: What are the questions being
asked by the referral source?

4. Sources of Information: List all material re-
viewed, including the dates and time spent interview-
ing the defendant and collateral informants; which
psychological were tests administered; and a list of all
records reviewed.

5. Statement of Non-Confidentiality: Did the de-
fendant understand the non-confidentiality warning
and agree to proceed?

6. Family History

7. Past Personal History

8. Educational History: Include special education
and behavioral disturbances, fighting (specify with

teachers or other students), suspensions or expulsions.
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9. Employment History: Focus on employment
performance around the time of the crime. Was it
impaired?

10. Religious History: Does the defendant have reli-
gious beliefs relevant to delusions or wrongfulness?

11. Military History: Was the defendant honor-
ably discharged? Was the defendant discharged at a
rank appropriate to his time in service? Were there
Article 15 hearings or courts martial?

12. Sexual, Marital, and Relationship History

13. Medical History

14. Drugs and Alcohol History: Was there chronic
substance use that led to psychotic or mood symp-
toms in the past? Did alcohol or drugs around the
time of the event influence the defendant’s mental
state?

15. Legal History: Include both juvenile and adult
crimes and civil matters. Were the crimes similar to
the current offense? Were civil actions related to
thinking or behavioral disturbances?

16. Past Psychiatric History

17. Prior Relationship of the Defendant to the
Victim

18. State’s Version of the Current Offense (wit-
ness or victim account of crime)

19. Defendant’s Version of the Offense: Direct
quotes from the defendant are important. Include
psychiatric signs and symptoms that the defendant
says occurred at the time of the crime.

20. Mental Status Examination: Psychiatric signs
and symptoms present at the time of the evaluation.

21. Relevant Physical Examination, Imaging
Studies, and Laboratory Tests

22. Summary of Psychological Testing

23. Competency Assessment: Answers to ques-
tions relating to the defendant’s ability to understand
the proceedings and to collaborate with the defense
attorney should be included, if a full competency
evaluation was requested by the court. Otherwise the
data relating to the defendant’s capacity to consent to
the insanity defense evaluation may be included, if
relevant.

24. Psychiatric Diagnosis: Diagnoses should fol-
low the DSM or ICD relevant at the time of the
offense. If a non-DSM or ICD diagnosis is used,
citations to the relevant literature should be pro-
vided. If there is a differential diagnosis, the reason
should be explained. If the diagnosis turns on a fact
in dispute (for example, whether or not the defen-
dant’s symptoms were induced by intoxication),

there should be an explanation as to how the dis-
puted fact affects the differential diagnosis. Diag-
noses may change over time. Different diagnoses
may be provided for relevant points in time, but the
diagnosis at the time of the offense should always be
included.

25. Opinion: The opinion section is the most crit-
ical part of the forensic report. It should summarize
pertinent positives and negatives and answer the rel-
evant forensic questions, based on that jurisdiction’s
legal definition for being found not criminally re-
sponsible. The reasoning behind the opinion should
be carefully explained. If the defendant is charged
with more than one offense, the issue of criminal
responsibility on each charge should be individually
addressed.

The exact language of the criminal responsiblity
test should be addressed in the report. The federal
government and some states now restrict psychiatric
testimony to the defendant’s diagnoses, the facts
upon which those diagnoses are based, and the char-
acteristics of any mental diseases or defects the eval-
uator believes the defendant possessed at the relevant
time. They do not allow psychiatric testimony re-
garding the ultimate issue in the case.'®” However,
full and detailed reasoning based on the standards of
the jurisdiction’s insanity test should be discussed in
the evaluator’s report, unless instructed otherwise by
the referring party. Testimony may also address the
effects of the illness on behavior generally and on
motivations other than the defendant’s insanity. In
addition to insanity defenses, abnormal mental states
may be used in some jurisdictions as the basis of
defenses asserting, lack of specific intent, diminished
capacity or imperfect self-defense. This report does
not address these special other defenses.

Opinions should be stated to a “reasonable degree
of medical certainty” or a “reasonable degree of med-
ical probability,” depending on the jurisdiction. If
the examiner is unable to form an opinion to a rea-
sonable degree of medical certainty or probability,
that fact should be stated. The jurisdiction’s defini-
tion of reasonable medical certainty or probability
should be discussed with the referring party.'8>!8*

At times the examiner may be unable to answer
whether the defendant suffered from a mental disor-
der or if he met the jurisdiction’s test for being found
not criminally responsible. If so, this should be
clearly communicated in the report. The examiner
might also state what additional data might help
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form an opinion to a reasonable degree of medical

certainty or probability.

IX. The Forensic Opinion

The forensic psychiatric opinion usually addresses
three areas in the formulation or conclusion section.
The first is the determination of mental disease or
defect. The second is a clarification of the relation-
ship between the mental disease or defect, if any, and
the criminal behavior. The third assesses whether the
defendant’s mental state at the time of the crime
satisfies the jurisdictional requirements for an insan-
ity defense. This section reviews current practices in
all three of these interrelated areas.

Establishing Mental Disease or Defect

Statutory tests for an insanity defense typically re-
quire the presence of mental disease or defect at the
time of the crime. The statutes may or may not define
the psychiatric equivalents of mental disease or de-
fect. Consequently, the forensic psychiatrist should
try to assess the presence or absence of mental illness
at the time of the crime and describe it in the forensic
opinion. In jurisdictions where mental disease is
strictly defined as a severe mental disorder, the foren-
sic psychiatrist may first have to determine if the
mental illness meets that threshold before proceeding
with the remainder of the analysis.

The exact definitions of mental disease and mental
defect for some jurisdictions are found in statutes or
case law. For example, some state’s statutes define
mental disease as a “serious mental illness.” In other
states, courts have determined that mental disease
means 2 DSM disorder. Some jurisdictions specifi-
cally exclude all personality disorders or antisocial
personality disorder. Voluntary intoxication with al-
cohol or other drugs may also be excluded, particu-
larly in the absence of a co-morbid psychiatric diag-
nosis. The forensic psychiatrist must carefully review
the statutory definitions and case law interpretations
of mental disease or defect applicable to the case.

In jurisdictions where the mental disease or defect
is not formally defined, the forensic psychiatrist may
seek guidance from the referring attorney. The foren-
sic psychiatrist may find it useful to review recent
court decisions involving the insanity defense in the
case’s jurisdiction. The experience of other experts,
case law, and statutes concerning the admissibility of
expert opinions also may be considered.

The sections entitled “Introduction” and “Case
Law Since Hinckley” review legal cases addressing
the insanity defense. There are clear trends in the
courts’ acceptance of some diagnosable mental disor-
ders and syndromes. Psychotic disorders such as
schizophrenia, schizoaffective disorder, and mood
disorders with psychotic features are diagnoses that
typically qualify as serious or severe mental disorders
or mental disease. Other diagnoses differ in outcome
depending on the facts of the case, the degree and
nature of the symptoms, and the jurisdictional pre-
cedent. For example, personality disorders, para-
philias, impulse control disorders, dissociative iden-
tity disorders and developmental disorders can vary
widely in terms of acceptance. Certain cognitive dis-
orders, such as dementia or delirium, may also qual-
ify as mental disease or defect, depending on circum-
stances and jurisdiction. Courts also have considered,
and some statutory language has suggested, that psy-
chiatric syndromes and cognitive disorders not in the
DSM or ICD, such as, battered woman syndrome,
may constitute “mental disease” for purposes of an
insanity defense.

Forensic psychiatrists take different approaches in
relating clinical diagnoses to an insanity standard.
Most experts consider mental disorders or their
equivalents. Some consider only those conditions
listed in the DSM or ICD in deciding whether an
evaluee has a mental disease or defect. Some experts
believe that a formally recognized diagnosis is not
necessary when a narrative of the defendant’s state of
mind describes symptom clusters or syndromes that
meet the jurisdictional requirement of mental disease
or defect. DSM diagnostic disorders are often limited
by strict time requirements and do not include newly
emerging syndromes or illnesses. Most experts be-
lieve that a psychiatric diagnosis should be made
whenever possible. For a discussion of the method-
ological value of psychiatric diagnoses in testimony,
see The APA’s Task Force Report on The Use of Psy-
chiatric Diagnoses in the Legal Process."®

Existing case law may affect the admissibility of ex-
pert testimony on mental conditions. Jurisdictions ap-
ply either the Frye'®® or the Daubert/Kumho'®”>'*®
test in determining admissibility. Under the Daub-
ert/Kumbho standard, the trial court considers several
factors, such as testing with scientific methodology,
peer review, rates of error, and acceptance within the
scientific community. Some states still apply the Frye
rule, which focuses specifically on “general accep-
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tance” as the basis for proposed testimony. Jurisdic-
tions typically articulate standards for the admission
of expert testimony in either case law or statute.

In summary, the forensic psychiatrist should dis-
cuss the presence or absence of mental disease or
defect in the conclusion of the report. Case law or
statutes may specify jurisdictional definitions of
mental disease or defect. In the absence of specific
definitions, trends in case law and standards for the
admissibility of expert testimony may provide guid-
ance. Acceptable practices for the establishment of
mental disease or defect should contain at least a
narrative description of a scientifically based disor-
der, symptom cluster, or syndrome. Generally speak-
ing, the use of specific diagnoses helps the expert
organize patterns of symptoms and explain the con-
clusions drawn.

Establishing the Relationship Between Mental
Disease or Defect and Criminal Behavior

Once the presence or absence of a mental disease
or defect is established, the psychiatrist focuses on the
relationship, if any, between the mental disease or
defect and the alleged crime. The analysis of this
relationship may focus on one or more of the follow-
ing: the individual’s severity of illness; history of ill-
ness; perception of reality; motivations, beliefs, and
intentions; behavior and emotional state as related to
the criminal behavior. (In states requiring severe
mental illness, the severity of mental illness may be
addressed more appropriately in the determination
of mental disease or defect.) The relevance and im-
portance of each of these factors will vary from case to
case. The psychiatrist must carefully assess the cred-
ibility of the defendant’s report in each of these areas.

The severity of an individual’s illness or defect
helps determine how the psychiatric symptoms led to
the person’s behavior. Severity of mental illness in-
volves the nature, duration, frequency, and magni-
tude of psychiatric symptoms and how these symp-
toms impinge on the person’s awareness, thinking,
and functioning. Cognitive testing and/or the rela-
tionship of the impairment to the person’s intellec-
tual and adaptive functioning may help determine
the severity of a mental defect.

The individual’s history of mental illness or defect
may be relevant in establishing the presence of a
mental disease or defect at the time of the crime and
substantiating the relationship of the individual’s be-

havior to the reported symptoms. For example, an
individual’s report of assaultive behavior due to psy-
chotic symptoms is more credible if psychiatric
records document similar behavioral responses to
psychotic symptoms before the crime took place. Al-
though such a history may be relevant, the psychia-
trist should state the limitations of rendering an in-
sanity opinion based solely on that history.

Understanding what motivates a person to behave
criminally is important when studying the relation-
ship between mental illness and criminal acts. Ana-
lyzing the criminal intent of defendants involves ex-
amining their awareness of what they were doing
during the crime and what their motivations for ac-
tions taken were at that time. Indeed, analyzing the
defendant’s behavior before and after the crime may
contribute greatly to the psychiatrist’s overall under-
standing of the individual’s mental states and how
they bear on criminal intent. The psychiatrist deter-
mines whether the reported feeling states are consis-
tent with the individual’s psychiatric symptoms and
behaviors.

The defendant’s emotional state at the time of the
crime helps to determine the relationship between a
mental disease/defect and criminal behavior. In par-
ticular, the psychiatrist inquires as to how the defen-
dant felt before, during, and after the criminal acts.
The psychiatrist determines whether the reported
feeling states are consistent with the individual’s psy-
chiatric symptoms and behavior.

Finally, the psychiatrist should carefully consider
the possibility that defendants may, to avoid criminal
prosecution, fabricate or exaggerate psychiatric
symptoms and past psychiatric illness. They may
misrepresent their motivations or intent regarding
their criminal behavior, as well as any emotions they
experienced while committing the crime. Conduct-
ing collateral interviews, reviewing collateral records,
and administering appropriate psychological testing
can assist in the clarification of possible malingering.

Since each case is unique, the importance, weight,
and combination of each of the three areas of analysis
will vary. That is why relying on just one factor may
be inappropriate in certain situations. The forensic
psychiatrist should strive for a consistent approach to
the analysis to ensure a thorough review of all data
and reliable testimony. The approach to and basis for
the forensic psychiatrist’s opinion should be ex-
plained clearly in the report and testimony.
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Relationship Between Mental Disease or
Disorder, Criminal Behavior, and the
Legal Standard

In formulating the opinion, the psychiatrist con-
siders to what degree the mental condition and its
relationship to the alleged crime meet the legal stan-
dard for criminal responsibility. When an individual
is charged with multiple offenses, the psychiatrist
generally conducts the insanity analysis for each of-
fense. Because the legal standards for determining
insanity vary between states and the federal system,
an individual could theoretically be found insane in
one jurisdiction and sane in another.

As the definition of insanity is a legal one, it is
important for psychiatrists to review their jurisdic-
tion’s insanity statute. In general, standards for an
insanity defense include a cognitive and/or volitional
prong in the form of the M’Naghten test, the ALI
test, the irresistible impulse test, or modifications of
all three. In addition, the precise wording of each test
varies between jurisdictions. Regardless of the test
used, psychiatrists should explain how they deter-
mined that the defendant did or did not meet the
legal standard for insanity.

Cognitive Tests of Insanity

Cognitive tests of insanity focus on the relation-
ship between the individual’s cognitive impairments
and the alleged crime. Such tests are part of the
M’Naghten test, the first prong of the ALI test and
variations of these two traditional standards. The
M’Naghten standard (see “Review of State Statutes
and Federal and Military Law” in Section I) serves as
the basis for most insanity statutes with a cognitive
component. The traditional M’Naghten cognitive
prong focuses on whether individuals have a mental
disorder that prevents them from “knowing the na-
ture and quality of what they were doing and/or from
knowing the wrongfulness of their actions.” Some
state statutes require both knowledge of behavior and
knowledge of wrongfulness or criminality, whereas
other states require only one of these components.
Some states have substituted the word appreciate,
understand, recognize, distinguish, or differentiate
for know.

Jurisdictions vary in their interpretation of the
M’Naghten standard and its modifications. The tra-
ditional standard is considered the hardest cognitive
test to meet. Variations of the word know have led to
different interpretations. For example, some insanity

statutes use the word appreciate rather than know in
reference to the defendant’s understanding of wrong-
fulness. Some state courts have interpreted the word
appreciate to represent a broader reasoning ability
than know. Some state courts, however, have held to
the strict M’Naghten standard despite the substi-
tuted language. Similarly, in some jurisdictions, a
finding of insanity requires that defendants’ mental
disorders prevented them from knowing (or appreci-
ating) the legal wrongfulness, whereas other states
require only that the person’s mental disorder pre-
vented them from knowing (or appreciating) the
moral wrongfulness of their behavior. The type of
wrongfulness can be determined by statute or case
law or left to the discretion of the jury.

In general, the cognitive prong of the ALI standard
is considered easier to meet than the cognitive prong
of the M’Naghten standard (or its variations). This
prong of the ALI standard states that the person
“lacks substantial capacity to appreciate the criminal-
ity of his conduct.” Many courts have interpreted the
“substantial capacity to appreciate” language as the
broadest reasoning ability in cognitive tests of insan-
ity. The interpretation, however, is specific to the
jurisdiction, even though the general intent was to
broaden the standard.

An example of the variations in interpreting know
and appreciate is the contrasting testimony of Dr.
Park Elliot Dietz and Dr. William T. Carpenter in
the Hinckley trial. In the Hinckley trial, the applica-
ble standard was whether the defendant lacked the
substantial capacity to appreciate the wrongfulness of
his conduct. The prosecution argued that the correct
interpretation of appreciate was the consideration of
cognitive function, excluding affective impairment
or moral acknowledgment. The defense argued that
appreciation went beyond the mere cognitive ac-
knowledgment that the act was wrong and encom-
passed the “affective and emotional understanding of
his conduct.”"®’

Dr. Carpenter testified:

... . So that I do think that he had a purely intellectual appre-
ciation that it was illegal. Emotionally he could give no weight
to that because other factors weighed far heavier in his emo-
tional appreciation. And these two things come together in his
reasoning processes, his reasoning processes were dominated by
the inner state—by the inner drives that he was trying to ac-
complish in terms of the ending of his own life and in terms of
the culminating relationship with Jodie Foster.
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It was on that basis that I concluded that he did lack the
substantial capacity to appreciate the wrongfulness of his acts

(Ref. 189, p 56).

In contrast, Dr. Dietz testified:

Let me begin by saying that the evidence of Mr. Hinckley’s
ability to appreciate wrongfulness on March 30, 1981 has a
background. That background includes long-standing interest
in fame and assassinations. It includes study of the publicity
associated with various crimes. It includes extensive study of
assassinations. It includes the choice of Travis Bickle as a major
role model, a subject I will tell you about when I describe “Taxi
Driver.” It includes his choice of concealable handguns for his
assassination plans, and his recognition that the 6.5 rifle he
purchased was too powerful for him to handle. It includes his
purchase of Devastator exploding ammunition on June 18,
1980. It includes multiple writings about assassination plans.

Now on that backdrop we see specific behaviors involved in
Mr. Hinckley’s pursuit of the President. . . . He concealed suc-
cessfully from his parents, his brother, from his sister, from his
brother-in-law and from Dr. Hopper, including hiding his
weapons, hiding his ammunition, and misleading them about
his travels and plans. The concealment indicated that he appre-
ciated the wrongfulness of his plans. . . .

Mind you, no single piece of evidence is determinative here.
I am providing you with examples of kinds of evidence that,
taken together, make up my opinion about his appreciation of
wrongfulness. .. .

Finally, his decision to proceed to fire, thinking that others
had seen him, as I mentioned before, indicates his awareness
that others seeing him was significant because others recognized
that what he was doing and about to do were wrong (Ref. 189,

pp 63-5).

The importance of understanding the cognitive
test and its jurisdictional interpretation is its rele-
vance in forming an opinion. A strict M’Naghten
standard sets a high threshold and may exclude
individuals with major psychotic and/or mood
disorders as defendants who may still possess suf-
ficient cognition to know the nature and quality of
their act. Conversely, the ALI cognitive test is gen-
erally felt to broaden the cognitive test to include,
among other components, affect. This has the ef-
fect of lowering the threshold for a successful in-
sanity defense. The forensic psychiatrist must in-
vestigate the interpretation of the cognitive prong
on a case-by-case and jurisdiction-by-jurisdiction
basis. The nuances of meaning for “know” or “ap-
preciate” are subject to fierce legal battles, even in
jurisdictions where statutes and case law appear to
have provided clear definitions. 4

Volitional Tests of Insanity

Volitional tests of insanity focus on how defen-
dants’ mental disorders affect their ability or capacity

to control their behavior. This test has been called
both the irresistible impulse test and the volitional
prong of the ALI test. Insanity statutes vary regarding
the degree of mental disorder necessary to show that
behavioral control was impaired. For example, some
statutes require that the person’s mental disorder ren-
der them “unable” to control their behavior. Other
jurisdictions allow an insanity defense if defendants
“lacked substantial capacity to control their behav-
ior” as a result of a mental disorder. In conducting
this type of analysis, psychiatrists should consider the
possibility that defendants chose not to control their
behavior for reasons unrelated to a mental disorder.
Currently, since an expert’s ability to measure the
incapacity to control behavior are limited, opinions
expressing high degrees of confidence in this area are
generally not warranted.

Since legal tests of insanity do vary among juris-
dictions, as noted eatlier, it is possible for an individ-
ual to meet the criteria for insanity under one test but
not another.

To illustrate, consider a woman who suffers from
the obsession that she is contaminated with germs
whenever she leaves her house. To combat her fear
that she will bring the contamination into her home,
she feels compelled to completely undress and wash
with soap and water outside her house before going
inside. She may know, understand or appreciate the
nature and quality of her actions, and may have a
cognitive awareness that her behavior violates the law
against public nudity. Therefore, she would likely
not meet a cognitive test for insanity. However, be-
cause her compulsion renders her unable to refrain
from her behavior, she may meet a volitional test of
insanity.

A person suffering from severe mania provides a
further example where impairments in volitional
control may exist despite the person’s cognitive
awareness of their behavior and its wrongfulness. For
example, consider a man on an inpatient psychiatric
unit with severe mania. He has not responded to
mood stabilizers or electroconvulsive therapy. He re-
mains extremely hypersexual and recurrently exposes
himself to female staff and patients. Although the
patient knows what he is doing and can articulate
that it is wrong, he nevertheless continues his behav-
ior. Under a volitional test of insanity, the trier of fact
may consider the possibility that this man’s mania
resulted in an inability to control his behavior.
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The Product Test

A rare insanity standard, known as the product
test, is still used in New Hampshire and the Virgin
Islands. New Hampshire’s standard is cited as
“whether the defendant was insane and whether the
crimes were the product of such insanity are ques-
tions of fact for you (the jury) to decide.” This test
does not include either a cognitive or a volitional
prong. Under this test, the psychiatrist describes the
person’s mental disorder and how this disorder af-
fects the individual’s behavior. The trier of fact then
determines if the person’s alleged criminal behavior
resulted from the mental disorder described by the
psychiatrist.

Summary

In formulating the opinion regarding a defen-
dant’s sanity at the time of the act, the psychiatrist
determines the presence or absence of a mental dis-
order; discusses the relationship, if any, of the mental
disorder to the alleged criminal behavior; and deter-
mines if such a relationship meets the jurisdictional
standard for insanity. Federal law and some state laws
preclude an expert from testifying to so-called ulti-
mate issues, such as whether or not the defendant
actually meets the jurisdictional standards for the de-
fense. However, there is nothing to prevent its inclu-
sion in a report.

X. Summary

The insanity defense is a legal construct that ex-
cuses certain mentally ill defendants from legal re-
sponsibility for criminal behavior. This practice
guideline has delineated the forensic psychiatric eval-
uation of defendants raising the insanity defense.

The document describes acceptable forensic psychi-
atric practices. Where possible, standards of practice
and ethical guidelines have been specified. And
where appropriate, the practice guideline has empha-
sized the importance of analyzing the individual case,
the jurisdictional case law and the state (or federal)
statute.

This practice guideline is limited by the evolving
case law, statutory language and legal literature. The
authors have emphasized the statutory language of
current legal standards, as well as the state or federal
courts’ interpretation of those standards because the
same statutory language has been interpreted differ-
ently in different jurisdictions. Similarly, this prac-
tice guideline has reviewed the state and federal
trends that determine which diagnoses meet the cri-
teria for mental disease or defect. These trends yield
to jurisdictional court interpretations.

Finally, the authors hope this practice guideline
has begun the dialogue about formulating a forensic
psychiatric opinion by surveying the various ap-
proaches used to analyze case data. The forensic psy-.
chiatrist’s opinion in each case requires an under-
standing of the current jurisdictional legal standard
and its application, as well as a thorough analysis of
the individual case. The psychiatrist’s analysis and
opinion should be clearly stated in the forensic psy-
chiatric report. It should be noted that the role of a
psychiatric expert witness in the criminal justice sys-
tem is predicated on the law’s interest in individual-
izing the criteria of mitigation and exculpation. Fo-
rensic psychiatric analyses and formulations of
opinions are, therefore, subject to change as the legal
guidance changes.
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Yes

No “substantial”

No

No

Yes

Yes

Defense if defendant “as a result of mental

Wyo. Stat. Ann.

Wyoming

capacity

.lacked capacity either
to appreciate the wrongfulness of his

illness or deficiency. .

§ 7-11-305(b)

(1975)

conduct or to conform his conduct to the

requirements of the law”
Affirmative defense that the defendant “as a

Yes

No

No Substitutes

No

No

Yes

10 U.S.C.A.

U.S. Military

“appreciate” for

“know”

result of severe mental disease or defect, was
unable to appreciate the nature and quality

or the wrongfulness of his acts”
Affirmative defense that the defendant “as a

§ 850a (1986)

Yes

No

Substitutes

No No No

Yes

18 US.C.A.
§ 17 (1984)

U.S. Federal

“appreciate” for

“know”

result of severe mental disease or defect, was
unable to appreciate the nature and quality

or the wrongfulness of his acts”

9

15 states

10 10

16

44 States +

Total
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