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Objective: The study determined the rate of incapacity to give informed
consent for medical treatment among patients admitted to a nursing home
and assessed whether clinical staff members recognized this incapacity and
whether they used alternative means to provide surrogate decision making
for their patients’ treatment. Methods: After 44 patients admitted to a nurs-
ing home affiliated with a major teaching hospital gave oral consent, two
standardized tests, the Hopkins Competency Assessment Test (HCAT) and
the Mini Mental State Examination (MMSE) were administered to them.
Later a researcher blind to the test results reviewed subjects’ clinical
records to determine whether staff recognized any incapacity in giving in-
formed consent for medical treatment. Results;: Twenty of 44 subjects were
identified by the HCAT as incompetent to give informed consent for med-
ical treatment. Clinical staff had identified 13 of those subjects as clinically
incompetent. None of the subjects whom clinical staff identified as clinical-
ly incompetent was provided with surrogate decision makers in accordance
with procedures outlined in state law. Conclusions: The prevalence of inca-
pacity to give informed consent in the nursing home population was high.
Clinical screening by staff did not identify all clinically incompetent pa-
tients, and staff had unresolved conflicting opinions about individual pa-
tients’ capacity to give informed consent. Even when staff recognized a pa-
tient’s incapacity to give informed consent, proper legal procedures for ap-
pointing surrogate decision makers were not followed. (Psychiatric Services
47:956-960, 1996)
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he modern doctrine of in-
I formed consent has come to
mean that a patient’s consent
to medical treatment must be know-
ing, competent, and voluntary. For
informed consent to meet these re-
quirements, the physician must ex-
plain the proposed treatment so that
the patient understands its indica-
tions, the attendant risks and bene-
fits, and the alternatives to the treat-
ment.

All adult patients are presumed
competent to make medical treat-
ment decisions for themselves. In
Cruzan v. Director, Missouri Depart-
ment of Health (1), the Supreme
Court held that, under the 14th
Amendment to the Constitution, “a
competent person has a constitution-
ally protected liberty interest in re-
fusing unwanted medical treatment.”
Although technically competency is a
legal term and only a judge can de-
clare a patient incompetent, physi-
cians frequently assess patients’ ca-
pacity to make informed decisions
about their health care. This capacity
is often termed clinical competency
or medical capacity. To avoid confu-
sion in the discussion presented
here, we use the terms “clinically
competent” and “clinically incompe-
tent” to describe patients whose clin-
ical capacity is assessed by physicians
rather than subject to a judicial find-
ing.

Although the process of obtaining
informed consent for clinically in-

956 PSYCHIATRIC SERVICES ¢ September 1996 Vol. 47 No. 9



competent patients through surro-
gates may be standardized in acute
care hospitals, this process may not
be well established in nursing homes
or, if it is established, may not be fol-
lowed (2). This issue is of particular
concern because nursing home pa-
tients are at high risk for impairment
in their decision-making processes.
For example, Rovner and colleagues
(3) found that 80 percent of new ad-
missions to nursing homes had a di-
agnosable psychiatric disorder, with
dementia, identified among 67 per-
cent of new admissions, the most
common.

Several standards have been pro-
posed to assess decision-making ca-
pacity among elderly persons (4-8).
Our review of the geriatrics literature
revealed several studies that dis-
cussed “competence” and “informed
consent” among nursing home pa-
tients (4,5, 9-13), but in only a few
studies has the issue of decision-mak-
ing capacity been explored systemati-
cally (14-20).

In nonemergency situations in
Maryland, where the study reported
here was conducted, the physician
who feels that a patient lacks the clin-
ical capacity to give informed consent
for treatment must choose an alterna-
tive means to obtain consent to pro-
vide treatment. Alternatives include a
previously executed written or oral
advance directive, the surrogate deci-
sion process, or guardianship proce-
dures (21).

The study reported here investigat-
ed whether nursing home staff recog-
nized patients’ incapacity to consent
to treatment and, if so, how informed
consent was obtained from clinically
incompetent patients. We first used a
standardized competency assessment
instrument to determine the preva-
lence of incapacity to consent to treat-
ment among patients admitted to a
nursing home. We then compared the
views of clinical staff about patients’
capacity to consent to treatment with
the results of the standardized com-
petency assessment. Finally, we re-
viewed how staff clinically applied
Maryland’s legally prescribed proce-
dures for treating patients whom they
viewed as lacking the capacity to give
informed consent for medical treat-
ment.

Methods

The study was done in 1994 in a nurs-
ing home associated with a major
teaching hospital. After receiving in-
stitutional review board approval, we
screened consecutive admissions to
the nursing home for participation in
the study. We informed patients” at-
tending physicians of our research
protocol, and then we sought subjects’
verbal assent by reading a description
of the study to the potential subject
and asking whether he or she wished
to participate. Anyone who gave any
indication of refusal, either verbally or
behaviorally, was not interviewed fur-
ther. We collected demographic data
from the nursing home charts of all
potential subjects, including those
who refused to participate.

Patients who agreed to participate
in the study were assessed by mem-
bers of the research team using stan-
dardized interview instruments, and
the patients’ charts were reviewed to
gain information about whether clini-
cal staff viewed the patient as clinical-
ly competent or incompetent. Two
postdoctoral fellows in forensic psy-
chiatry (the first two authors) and one
PGY-IV adult psychiatry resident (the
third author) conducted the inter-
views with the subjects and gathered
data from the charts. After obtaining a
subject’s verbal assent, one of the
three researchers, who was blind to
the content of the subject’s chart, ad-
ministered the Hopkins Competency
Assessment Test (HCAT) (22) and the
Mini Mental State Examination
(MMSE) (23). Although the MMSE is
widely accepted as a means of assess-
ing patients’ cognitive functioning, its
scores do not necessarily correlate
with measures of decision-making ca-
pacity (22). The instruments were ad-
ministered within the first seven days
of admission to the nursing home.

The HCAT is a brief instrument de-
veloped to screen patients for capaci-
ty to make treatment decisions and to
write advance directives. It consists
of a short essay describing informed
consent and advance medical direc-
tives, followed by six questions about
the material. In a previous study to
validate the HCAT, Janofsky and col-
leagues (22) compared HCAT scores
with results of clinical competency
examinations by a forensic psychia-
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trist and found that the HCAT has a
sensitivity and specificity of 100 per-
cent when scores of 4 and higher are
used to indicate clinical competency.
In the same study, they found that
MMSE scores did not reliably differ-
entiate clinically competent from in-
competent patients with reasonable
sensitivity or specificity.

Based on these previous findings,
we elected to use HCAT scores in this
study as a measure of subjects’ deci-
sion-making capacities. Subjects re-
ceived a copy of the instrument to
read while it was being read to them
by the researcher. The range of possi-
ble scores on the HCAT was divided
categorically into those indicating
clinical incompetence and those indi-
ciating clinical competence, with a
score of 4 or above indicating clinical
competence. The HCAT was slightly
modified for this study to take into ac-
count recent changes in Maryland’s
law on advance directives.

A different researcher, blind to the
subject’s performance on the HCAT
and MMSE, later reviewed the sub-
ject's chart after the subject had been
a patient in the nursing home for at
least two weeks. The chart review
was done to gain information about
whether the clinical staff viewed or
treated the subject as clinically com-
petent to make decisions about treat-
ment. The charts included informa-
tion about the subject’s mental status
at the time of admission and through-
out the subject’s stay in the nursing
home. The researcher looked for nine
specific factors in six different places
in the medical record to determine
clinical staff’s view of the subject’s
clinical competency.

Conflicting assessments of clinical
competency in a given chart were re-
solved by research team members
who were not aware of HCAT results.
Each chart was first reviewed by one
researcher, and if all assessments in
the chart were consistent, that re-
searcher made the categorization. If
the researcher found conflicting as-
sessments, the chart was reviewed by
another researcher and the two made
the categorization by consensus. We
then compared the categorizations of
clinical competency based on HCAT
scores with the categorizations based
on the chart review.
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Figure 1

Scores on the Hopkins Competency Assessment Test (HCAT) and the Mini Men-
tal State Examination (MMSE) of 44 nursing home patients, by treatment staff’s
opinion of the subject’s clinical competency
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The three researchers’ interobserver
reliability was tested in administra-
tions of the HCAT with a group of 15
subjects not included in the study
population. Spearman’s rank-order
correlation coefficients for all possi-
ble pairs of researchers were .96, .97,
and .99 (p<.001 for each). These co-
efficients indicated a high degree of
interobserver reliability.

Fifty-nine subjects were screened
within one week of their admission to
the nursing home. Forty-four sub-
jects (75 percent) agreed explicitly
(38 subjects, or 86 percent) to partic-
ipate or gave no behavioral indica-
tions of not wishing to participate (six
subjects, or 14 percent). The remain-
ing 15 subjects did not differ signifi-
cantly from the participating subjects
in age, sex, race, or mental or physi-
cal diagnoses.

The mean*SD age of the 44 sub-
jects was 68+15 years, with a range
of 26 to 95 years. Thirteen of the sub-
jects, or 30 percent, were African
American; 28, or 64 percent, were
Caucasian; and one, or 2 percent, was
Asian. The ethnicity of two subjects
was unknown. Thirty-one subjects,
or 71 percent, were women.

Twenty-eight subjects, or 64 per-
cent, had no mental illness diagnosis
recorded in their charts. Ten sub-
jects, or 23 percent, had a diagnosis
of dementia, but this diagnosis was
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Twenty-two subjects, or 50 percent,
suffered from multiple medical prob-
lems, most typically coronary artery
disease, diabetes, hypertension, and
stroke. For four subjects, or 9 per-
cent, stroke, which included both
multi-infarct disease and large-vessel
strokes, was listed as a single diagno-
sis for their admission.

Figure 1 shows the distribution of
HCAT and MMSE scores. MMSE
scores are provided as a rough guide
to subjects’ cognitive status. Subjects’
HCAT scores ranged from 0 to 9.

The HCAT identified 20 subjects,
or 45 percent, as clinically incompe-
tent and 24 subjects, or 55 percent, as
competent. Of the 20 subjects who
were identified as clinically incompe-
tent by the HCAT, 11, or 55 percent,
had an HCAT score of 0.

In contrast, clinicians identified 15
subjects, or 34 percent, as clinically
incompetent and 29 subjects, or 66
percent, as clinically competent. Of
the 20 subjects identified as clinical-
ly incompetent by the HCAT, 13 sub-
jects, or 65 percent, were recognized
as incompetent by clinicians. Twen-
ty-two of the 24 subjects identified as
clinically competent by the HCAT, or
92 percent, were treated by clini-
cians as if they were competent.

Further analysis revealed that
when clinicians treated patients as if
they were clinically incompetent,

those clinicians were likely to be cor-
rect in their assessments 87 percent
of the time. Thirteen of 15 patients
treated by clinicians as clinically in-
competent had scores on the HCAT
that indicated clinical incompetence.
Conversely, when clinicians treated a
subject as clinically competent, they
were likely to be correct 76 percent
of the time. Twenty-two of the 29 pa-
tients treated by clinicians as clinical-
ly competent were categorized as
clinically competent based on HCAT
scores.

Although five subjects were identi-
fied on the chart as having a
guardian, none of these charts in-
cluded guardianship documents. Six
subjects had advance directives; two
were written advance directives, and
four were oral. Of the four oral ad-
vance directives, none conformed to
the legal requirements. According to
Maryland’s Health Care Decisions
Act (21), “An oral advance directive
shall have the same effect as a written
advance directive if made in the
presence of the attending physician
and one witness and documented as
part of the individual’s medical
record. The documentation shall be
dated and signed by the attending
physician and the witness.” Typically,
clinicians documented in the chart
that a subject had discussed some as-
pect of future medical interventions,
including whether or not to be resus-
citated, but did not further investi-
gate this request or ascertain if the
patient was competent to give such a
directive.

The second aspect of this study ex-
amined how clinical staff actually
treated patients they viewed as being
not competent to give informed con-
sent for medical treatment. Of the 15
patients viewed by clinical staff as
clinically incompetent, none was
treated as incompetent by staff physi-
cians in the manner outlined in
Maryland law. That is, in the charts of
patients whom the treatment team
explicitly identified as unable to give
informed consent, there was no evi-
dence that treatment was being pro-
vided based on the state’s surrogate
decision-making process, a written or
legally valid oral advance directive,
or the decisions of a court-appointed
guardian.
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Discussion and conclusions

The prevalence of clinical incompe-
tence to give informed consent for
medical treatments among the nurs-
ing home patients in this study was
high; 45 percent were clinically in-
competent. Furthermore, 55 percent
of the patients identified as clinically
incompetent by the HCAT had pro-
found impairment in their decision-
making capacities, as indicated by
HCAT scores of 0. Because the
HCAT measures ability to under-
stand simple instructions that have a
low threshold for competence, these
results are particularly striking.

The results of this study show that
clinicians at an academic nursing
home were able to identify accurately
only 65 percent of the patients whose
HCAT scores indicated they were
clinically incompetent. This relatively
low sensitivity was present despite
the multiple opportunities clinicians
are given to address clinical incompe-
tency in the patients’ record and the
clinicians’ focus at the nursing home
on ethical and practical issues of pa-
tient autonomy.

The clinicians were able to identify
92 percent of the patients with clinical
competency, as measured by the
HCAT. This finding of higher specifici-
ty must be interpreted cautiously. In
this study, specificity is a measure of
the rate of clinical competency (true
negatives) in the nursing home popu-
lation. The number of true negatives
may be elevated not because of a di-
rect assessment that the patient was
competent but rather because patients
are presumed to be clinically compe-
tent. If the treatment team takes no ac-
tion to test this presumption, the result
is an indirect assessment by clinicians
that the patient is clinically competent
to make treatment decisions.

For eight of the 15 patients who
were identified as clinically incompe-
tent based on the chart review, clini-
cal incompetence was indicated in
the chart by the physician's having
checked a box at the time the admis-
sion orders were signed. Nonethe-
less, for at least three of the remaining
seven patients categorized as clinical-
ly incompetent based on chart review,
the chart included conflicting opin-
ions about the patient’s ability to give
informed consent.

The relevance of these conflicts is
further supported by reviewing the
chart's code status sheet, where
physicians could indicate any discus-
sion of advance directives, treatment
limitations, or code status. Although
physicians indicated that only two pa-
tients, or 5 percent of the study
group, were explicitly clinically in-
competent, they raised an issue about
competency but drew no conclusions
in the charts of 13 subjects, or 30 per-
cent. This finding suggests that the
physicians had questions about the
patient’s capacity to give informed
consent but either did not further
evaluate the patient’s capacity or did

|
A significant
Dercentage of patients
who did not bave the
capacity to understand all
aspects of their medical
care were allowed
to make serious
decisions about

their care.

not resort to the proper procedures
for enlisting a surrogate decision
maker.

The low sensitivity of clinicians’
tests to identify clinical incompetency
is of particular concern when one
considers that this study was conduct-
ed in an academic center where,
through didactic training, residents
and fellows are alerted to the possibil-
ity that many of their patients lack the
ability to give informed consent. Al-
though the “screening” process for
clinical competency used by clini-
cians in this particular setting has
many components, it is not sensitive
enough to identify all patients who
lack the capacity to give informed
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consent. As a result, a significant per-
centage of patients who did not have
the capacity to understand all aspects
of their medical care were allowed to
make serious decisions about their
care, including whether or not they
wished to be resuscitated.

If we accept the concept of “rela-
tive” competency in which greater
scrutiny is required of treatment re-
fusals that may have grave conse-
quences, then physicians should pay
particular attention to a geriatric
nursing home population because its
members are asked to make decisions
about their resuscitative status and
about withdrawal of other life-sus-
taining treatments.

We were most surprised to find that
even when a subject was identified as
clinically incompetent, staff did not
further address this lack of capacity at
the time treatment decisions were
made, as Maryland’s Health Care De-
cisions Act requires (21). Perhaps
physicians were attempting to maxi-
mize patients’ autonomy or else found
that the legal requirements were not
easily implemented in a clinical situa-
tion.

Further study is needed to examine
the attitudes of physicians and other
health care professionals about the
competency of elderly patients. It
could be argued that it is ethically
permissible for the treatment team
not to follow exact legal guidelines for
dealing with patients they had identi-
fied as clinically incompetent if staff
were informally asking surrogate de-
cision makers for their input. Al-
though we did not question staff di-
rectly about their attitudes toward
clinically incompetent patients and
the legal requirements for treating
them, such interviews may provide
useful information about how treat-
ment decisions for incompetent pa-
tients were made. They may also illu-
minate clinical concerns that should
be considered by state legislatures in
drafting future laws.

Our study’s major weak point is the
use of HCAT scores as the gold stan-
dard for clinical competency. At pre-
sent, the HCAT appears to be a use-
ful research instrument for assessing
clinical competency. Other research
instruments that may provide a bet-
ter gold standard for measuring clin-
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ical competency could be used in fu-
ture studies of geriatric populations
in an attempt to replicate our find-
ings (24). ¢
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