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Assessing competency
in the elderly
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.The dactrine of informed consent requires that a patient understand
- the medical procedure being proposed, that consent be voluntary, and
. that the patient be competent to give consent. Because of declining
..cognitive functioning, elderly patients are at significant risk of be-
comuing incompetent and, therefore, unable in the eyes of the law to
give informed consent. Advance directives allow competent patients
.. to tell their doctors and the world in general what their health care
choices are should they not be able to make their choices clear in the
future. The ljving will and durable power of attorney are two types of
advange directives that are legally binding in most states.
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It behooves the primary care

physician, whose practice may
include a large number of elderly pa-
tients, to understand the clinical
and legal concepts behind compe-
tency. This article advises the phy-
sician on what to do when a patient
is clearly not competent to make
medical decisions; it also offers sug-
gestions to help the vulnerable el-
derly do simple preplanning to
maximize autonomy should they
become incompetent.

What is competency?

The legal concept of competency is
most simply defined as the ability to
handle one’s affairs in an adequate

Dr. Janofsky is assistant professor of
psychiatry and behavioral sciences, the
Johns Hopkins University School of
Medicine,

manner. The many different types
of competency include: competency
to be a parent, to be married, to be
divorced, to be a witness, to make a
will, and even to be executed.
Informed consent and the
patient. In the area of medical de-
cision making, the key competency
question revolves around the pa-
tient’s ability to understand in-
formed consent. The doctrine of
informed consent has many legal
sources, but was first directly de-
fined after the Nuremberg war
crimes trials of Nazi doctors who
conducted “medical experiments”
on unwilling victims. The military
tribunal stated, “the voluntary con-
sent of the human subject is abso-
lutely essential. This means that the
person involved should have the
legal capacity to give consent.’”
Over the years, the theory of in-
formed consent has evolved to in-
clude three essential elements:

B The patient must understand
the medical procedure and, specifi-
cally, understand a description of
the procedure, its risks, its benefits,
and its alternatives.

m Consent must be voluntary.

B The patient must be mentally
competent to give consent.

Originally, the physician was ob-
ligated to communicate as much in-
formation about the procedure as
was the normal standard of profes-
sional practice amongst other phy-
sicians,? known as the ‘“‘medical
custom.” Since 1972, the physician
has been obligated to disclose what a
hypothetical, reasonable patient
would find necessary to make an in-
formed decision about his own med-
ical care.® Today, some states still
use both tests for informed consent
rulings. The physician is advised to
check the state law to determine
which applies.

Physicians must remember that
judging a patient’s competency to
make medical decisions is a legal is-
sue, and therefore one that may ul-
timately be decided in court. As a
practical matter, however, physi-
cians routinely perform the first
step in competency assessment by
making a clinical examination.
Such so-called clinical competency,
sometimes called medical capacity,
is determined by physicians.

Clinical competency: The
physician’s role '

All adult patients are presumed
competent to make any treatment
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decision. The issue of competency
usually comes up in the clinical set-
ting when someone in a doctor/fam-
ily/patient triad brings it up, usually
because someone disagrees on the
best course of action. The physician
can play a key role in helping to
clarify the situation.

The first clinical question that
should be asked by the physician to
assess clinical competency is “com-
petent to do what?”’ For example, a
patient may have the clinical capa-
city to consent to a minor treatment
with a high benefit/risk ratio, but
not the capacity to consent to a ma-
jor treatment with a low ratio. In
short, the physician has to decide in
what context he is trying to deter-
mine the patient’s competency.

Good history taking is required,
as is close attention to the patient’s
mental status, particularly psy-
chotic symptoms such as hallucina-
tions, delusions, and formal thought
disorder (a defect in the form, rather
than content, of the patient’s speech
and thought), and how these might
impinge on the patient’s decision

making. A simple screening exam
* for cognitive function should be per-
formed, as well, such as the Mini-
Mental State Examination. The
findings here too are relevant to an
assessment of the patient’s deci-
sion-making capability in an in-
formed consent situation.

Thephysician should think clini-
cally before thinking legally. Using
clinical skills, the physician can re-
frame the competency problem as a
problem in the treatment team’s re-
lationship with the patient, the
treatment team’s relationship with
the patient’s family, or the family’s
relationship with the patient. By
using such skills the physician may
sometimes be able to reassess the
problem as a problem in systems
communication and not a true com-
petency issue.

In geriatrics, however, there is a
high risk of true cognitive impair-

ment, and a correspondingly high
risk that patients may truly lack the
medical capacity to make decisions
regarding their own health care.
Physicians in such cases have three
choices:

M They can take no action until
the patient returns to competency.
Such a course is most useful when
the intended medical treatment is
not urgent and the patient is suffer-
ing from a disorder, like delirium,
which should eventually self-re-
solve.

B Alternatively, the physician
could do the procedure anyway,
without informed consent. This
course of action is legally and eth-
ically permissible only when there is
an immediate, life-threatening
emergency and the physician does
not know of the patient’s prior re-
fusal of a similar procedure. The law
assumes that any rational person,
when confronted with a life-threat-
ening situation and unable to com-
petently consent, would desire life-
saving treatment. This is known as
the doctrine of presumed consent.

® Finally, and most frequently, a
substitute decision maker can be ap-
pointed to make decisions for in-
competent patients.

Appointing a guardian

Legal steps. Guardianship is the
traditional method for legally ap-
pointing a substitute decision
maker. Different states have dif-
ferent methods for appointing
guardians with different limita-
tions. Most states give a guardian of
the person the power to consent for
medical care or treatment.

At a guardianship hearing, the
patient has the right to be present,
to have counsel, and to present evi-
dence and cross-examine witnesses.
A judge then determines, after hear-
ing all the evidence, whether the pa-
tient meets the legal definition of
incompetency and, therefore,

whether a guardian should be ap-
pointed to make treatment deci-
sions. The choice of guardian is de-
fined differently in different states,
but usually includes the spouse, par-
ents, or other relatives of the pa-
tient. Brakel et al have compiled
extengive tables referring to appro-
priate state statutory laws regarding
guardianship.*

The guardianship process is ex-
pensive, complex, and restrictive.
Because of these problems, some
states, including Maryland, have
devised a system to appoint a sub-
stitute decision maker for medical
care decisions without court in-
volvement.5

In Maryland, two physicians may
examine the patient to determine if
the patient “lacks sufficient under-
standing or capacity to make or
communicate a responsible decision
on health care.”® After giving their
opinion on the cause, nature, extent,
and duration of the disability, they
may declare the patient incompe-
tent to make medical decisions and
then allow a relative to make the
decision on the patient’s behalf.
Several restrictions and safeguards
are present so that this procedure
cannot be used to violate the pa-
tient’s civil rights.

What can the guardian de-
cide? Recently, the Supreme Court
determined that a state could estab-
lish procedural safeguards to assure
that the actions of a substitute deci-
sion maker “conform as best it may
to the wishes expressed by the pa-
tient while competent”® (see “The
Cruzan case: An argument for ad-
vance directives,” next page).

The Supreme Court’s decision
makes it clear that different states
may set different standards as to
how a substitute decision maker
should exercise medical decision
making for an incompetent patient.
Some states have chosen a so-called
subjective standard, where the sub-
stitute decision maker reflects what
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the incompetent patient would have
done under the same situation had
he been competent. Other states use
an objective “‘best interest” stan-
dard, allowing the substitute deci-
sion maker to make decisions about
treatment based on what most peo-
ple would decide in a similar situa-
tion. Still other states use a
combination of both standards. It is
imperative that physicians become
familiar with their state require-
ments regarding the power of sub-
stitute decision makers.

Advance directives

Advance directives are legally bind-
ing documents that allow currently
competent patients to document
what medical procedures they would

want to have done should they be-

come not competent in the future.
This avoids the need for guard-
ianship and the guardian’s corre-
sponding need to make a health care
decision based on inadequate infor-
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mation. Two types of advance di-
rectives are permissible: the living
will and the durable power of at-
torney.

The standards of competency for
advance directives are-very similar
to standards of competency to make
a will. Thus, the individual must be
aware of his or her rights, know the
powers to be delegated, have the in-
tent to confer those powers, and, in
the case of durable power of at-
torney, be able to make the designa-
tion of the attorney-in-fact.

Living wills are defined by stat-
ute in about three fourths of all
states. (Although living will forms
are sometimes distributed to the
public, such as in drug stores, seek-
ing sound legal advice is still recom-
mended.) A typical living will
statute allows a terminally ill indi-
vidual to have life-sustaining pro-
cedures withheld or withdrawn
should that individual be unable to
direct their physicians to do so.
Many states do not, however, allow
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food and water to be withdrawn via
the living will statute. Typical stat-
utes also provide immunity to
health care providers who execute
the living will document.

Unfortunately, most living will
statutes are very narrowly drawn
and only apply to those individuals
declared terminally ill. They are also
of uncertain validity when executed
in a state with an authorizing stat-
ute and implemented in a state
without such a statute.

For these reasons, a durable
power of attorney is often the pre-
ferred advance directive document.

Durable power of attorney.
A power of attorney is a written in-
strument in which one person (the
principal) authorizes another per-
son (the attorney-in-fact) to act on
the principal’s behalf. It may be gen-
eral, authorizing the attorney-in-
fact to manage all the 'principal’s
affairs, or specific, authorizing the
attorney-in-fact to act only in spe-

cific matters, such as health care.
continued
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A durgble power of attorney for
health care is available because,
while a traditional power of at-
torney becomes invalid when the
principal becomes incompetent, a
durable power of attorney remains
valid even after the principal be-
comes incompetent. The durable
power of attorney must be executed,
however, while the principal is still
competent. The principal’s compe-
tency when executing this docu-
ment need not have been
continuing, as the power of attorney
can be executed on a “good day.” If
at all possible, though, the durable
power of attorney should be ex-
ecuted before there is any real ques-
tions about the principal’s
competency.

The major advantage of the dura-
ble power of attorney comes from its
being much more flexible than a liv-
ing will. The principal can person-
ally choose those who will have
authority over his or her affairs.
Furthermore, there is no need to
have the principal declared incom-
petent. Also, drawing up the papers
for a power of attorney document is
inexpensive, and there is no court
involvement,

Disadvantages to the durable
power of attorney include the fact
that, with only a few exceptions,
current state statutes do not specifi-
cally authorize the use of a durable
power of attorney to delegate health
care decision-making powers. Con-
sequently, anyone who wants to del-
egate authority to make health care
decisions should do so with the un-
derstanding that the durable power
of attorney might not be binding in
jurisdictions that do not have ex-
plicit durable power of attorney for
health care statutes.

However, this depends on the
health care provider. If the provider
accepts the advance directive, there
is no problem. If the provider does
not accept the advance directive,
then the alternative is to go to court

for guardianship. The judge will
probably then use the advance di-
rective to define the limits of the
guardianship. For physicians with
long-term relationships with pa-
tients, the key point is for the physi-
cian to clarify with the patient
before he or she becomes incompe-
tent:

B whether the patient has an ad-
vance directive;

W whether the directive meets
state legal requirements;

W what the patient intends; and
finally,

W whether the physician finds
those intentions acceptable.

The durable power of attorney
becomes effective immediately on
its execution, even if the principal is
still able to make decisions. At first
blush, this seems to be a grave risk,
particularly in those patients who
feel difficulty giving up control. In
reality, however, any competent pa-
tient can void any durable power of
attorney at any time.

One final thought and word of
caution is in order: The attorney-
in-fact should be carefully selected,
since if a durable power of attorney
for health care is accepted as a mat-
ter of law, the attorney-in-fact’s de-
cisions are binding on the
principal, and there is no court su-
pervision.

For the primary care clinician
caring for a large number of older

patients, it is especially important
to become familiar with advance di-
rectives: patients in special need are
those in the early stages of Alzhei-
mer’s disease and early multi-in-
farct dementia. Advance directives
will allow patients in a formal and
legally binding way to tell you—
their physician—and the world
what their health care choices are,
and relieve physicians, among oth-
ers, from many of the discomforting
possibilities of either overtreatment
or undertreatment.

For a related news item, see “Beyond the
living will: 29 states enact durable powers of
attorney laws,” page 23.

References .

1. United States of America v Karl Brandt.
In: Trials of war criminals: Before the
Nurenberg military tribunal, vol. 2.
Washington, DC: Superintendent of
Documents, 1949:181.

2. Ratanson v Kline, 350 P2d 1093 (Kan
1960).

3. Canterbury v Spence, 464 F2d 772 (DC
Cir 1972).

4. Brakel SJ, Parry J, Weiner BA. The
mentally disabled and the law. 3rd ed.
Chicago: American Bar Foundation,
1985:395-433.

5. MD Annotated Code, Health General Ar-
ticle, sec. 20-107.

6. Cruzan v Director, Missouri Department
of Health, et al. —U.S.—, 1990 U.S. Lexis
3301 at 21 (1990).

7. Ibid. at 100.

8. Ibid. at 10.

Patient care does not exist in
a vacuum. Every day
government agencies,
legislators, or chief executives
are making decisions or
trying new programs that
could have a direct impact on
your practice. Social change,
too, can directly influence the
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type of patient and illness you
see. In NEWS CLOSEUP—a
regular GERIATRICS
department—experienced
Journalists survey the
“outside world,”” and seek to
explain it and make it
meaningful to you and your
medical practice.
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