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The American legal system seeks justice 
through the adversarial process. The ad- 
versarial process, by its very nature, tends 
to highly polarize ideas. At times psychi- 
atrists who testify as expert witnesses in 
court or similar settings have been per- 
ceived in the popular, legal, and medical 
literature as either deficient in knowledge 
or to have knowingly behaved in an un- 
ethical manner to advance the cause of 
the party who hired them.'-6 Sometimes 
these perceptions are not accurate. Other 
times they are true. This paper attempts to 
outline the problem and discuss possible 
solutions. 

In an initial report on peer review of 
forensic testimony,' the American Psy- 

This document was developed by the American Psych- 
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Jeffrey S. Janofsky, MD, Robert Simon, MD, Heathcote 
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Review of 

chiatric Association (APA) Council on 
Psychiatry and Law made the following 
observations: 

1. Critiques of forensic psychiatric tes- 
timony focus on two issues: the lack of 
competence of the expert (failing to un- 
derstand legal issues or deficiencies in 
knowledge or communication skills), and 
unethical conduct. The first issue can be 
remedied by education and training; the 
second might require punitive sanctions. 

2. The legal system alone cannot eval- 
uate the quality of psychiatry testimony, 
particularly its content. Self-regulation by 
forensic psychiatrists could be more ef- 
fective. 

3. Peer review of psychiatry testimony 
is a promising approach to improving its 
quality. The experience of the Council 
members in actually doing peer review 
has convinced them of its value. 

4. The primary goal of peer review is 
the education of the person reviewed. 

5. Consensus is possible among re- 
viewers. and even if there is no consen- 
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sus. the reviewers' deliberations have ed- 
ucative value for the person reviewed. 

6. Only completed cases, in which all 
records are in the public domain, should 
be considered. 

7. If unethical conduct is noted, proce- 
dures will, in the future, have to be de- 
veloped to deal with it. 

8. A number of organizations, includ- 
ing departments of psychiatry, district 
branches of the APA, and licensing orga- 
nizations, may wish to do peer review. 

9. The initial focus should be on vol- 
untary, not mandatory review. Issues of 
possible liability of reviewers, protecting 
confidentiality and cost, will have to be 
considered in future discussions. 

The Council has appointed this task 
force on peer review of expert testimony 
to expand on some of the issues it raised 
and to focus on the development of stan- 
dards to guide the peer review process. 

A. Voluntary Versus Mandatory 
Peer Review 

Voluntary review, in which the experts 
agree to present themselves to a panel of 
reviewers, mainly addresses the expert's 
actual performance in a given case. It is 
an educational process designed to pro- 
vide feedback to psychiatrists to help 
them become more knowledgeable and 
effective forensic practitioners. Voluntary 
peer review is not, however, a mechanism 
to eliminate egregious forensic psychiat- 
ric consultation and testimony, since few 
such practitioners are likely to seek peer 
review. Voluntary peer review is also not 
a system for sanctioning forensic psychi- 
atrists whose conduct deviates from an 

expected standard of professional behav- 
ior. In the long run, voluntary peer review 
should serve the public interest by im- 
proving the quality of psychiatric consul- 
tation and testimony for the majority of 
psychiatrists. 

Those who volunteer for evaluation of 
their performance as expert witnesses are 
unlikely to perceive their behavior as un- 
ethical. There is some possibility, how- 
ever, that the review process might dis- 
cover unethical behavior of which the 
expert seeking review is unaware. Once 
the expert in a voluntary peer review is 
informed about possible unethical behav- 
ior, the expert may take corrective action 
in future cases, and the public interest 
would again be served. 

Mandatory peer review, in which psy- 
chiatrists are required to undergo peer 
review prospectively or retrospectively as 
a condition of eligibility to practice in a 
legal setting, can in theory deal with both 
performance and unethical behavior. 
However, the Task Force believes that, 
given the present state of development of 
peer review, psychiatry is still not ready 
to initiate a system of mandatory review 
of expert testimony. This Task Force re- 
port is based on the assumption that the 
present phase of peer review will be on a 
voluntary basis. Some of the problems 
inherent in a system of mandatory review, 
however, will be briefly mentioned later. 

B. General Issues in the 
Voluntary Peer Review Process 

1. Assessment Protocol Peer review 
of expert testimony requires assessment 
of a variety of factors from the accuracy 

360 J Am Acad Psychiatry Law, Vol. 25, No. 3, 1997 



Peer Review of Expert Testimony 

and thoroughness of the content of the 
expert's presentation to the effectiveness 
with which that content is communicated. 
This requires the availability of an assess- 
ment protocol that reminds the reviewers 
to consider all relevant areas in every 
case. It is unlikely that an expert will 
perform consistently in all of the areas 
evaluated. Deficiencies and, certainly, 
less than perfect performances, are to be 
anticipated in every case. A scale for 
grading each performance area must be 
part of any assessment form. Ultimately, 
the expert will be presented with a profile 
assessment of performance on a list of 
specific tasks rather than an overall rat- 
ing. 

When peer review is voluntary and per- 
formed for educational purposes. review- 
ers can be spared the difficult task of 
determining what combination of defi- 
ciencies in the qualities evaluated falls 
below some threshold level. Rather, it is 
only necessary to inform the expert of the 
strengths and weaknesses of performance 
in specific domains. If peer review were 
mandatory and had consequences with 
regard to licensure or membership in or- 
ganizations, a standard of adequate per- 
formance would have to be defined. The 
development of such a standard would be 
facilitated by the collective experience of 
many examiners. 

2. What Material Should Be Re- 
viewed? The most likely source of re- 
view material is the deposition or trial 
testimony of the expert, either in video- 
taped or written form. Written reports to 
attorneys and courts, including reports of 
psychiatric assessments of litigants, may 
also be reviewed. Given the usual volume 

of the primary documents in litigation 
(i.e., depositions of litigants and lay wit- 
nesses, police and investigation reports), 
peer review committees would likely be 
unable or unwilling to review such mate- 
rial. When peer review is based on the 
expert's testimony at trial, that testimony 
will be contested through the adversarial 
process. Using testimonial material in- 
creases the likelihood that the reviewed 
material will deal with issues that were 
unsettled, complex, and disputed. The 
weaknesses of trial testimony will gener- 
ally be much more apparent than weak- 
nesses in written reports or case summa- 
ries. This means that reviewers of 
testimony must begin their work with a 
"mind-set" that acknowledges that the ex- 
pert's weaknesses may well be exagger- 
ated. 

3. Limits of the Assessment Process 
Another issue is how the nature of the 
psychiatrist's interaction with attorneys 
might influence a final written or video- 
taped depiction of the expert's testimony. 
Expert testimony is created not solely by 
one party, the psychiatrist. but by the 
interaction of the expert and, at least, two 
other individuals, the defense attorney 
and the prosecution or plaintiff attorney. 
If the attorney who has hired the psychi- 
atrist has not helped the psychiatrist to 
bring out all of the information which the 
expert might usefully provide, the testi- 
mony will be less effective than it might 
have been. If the opposing attorney does a 
particularly good or particularly poor job 
in cross-examination, the nature of the 
expert's testimony will be influenced so 
that it appears better or worse. Interaction 
between two opposing attorneys and the 
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psychiatrist expert undoubtedly influ- 
ences the final testimonial product. It can 
be such a powerful factor in producing a 
variable product as to create a serious 
problem in judging the quality of any 
expert's work on the basis of a single 
transcript or tape. To the extent that peer 
review includes two or more of the re- 
viewed person's cases, it is likely to be 
more representative of the expert's work. 
Time constraints may necessitate review- 
ing only a single case at a time, but the 
limitations of this methodology should be 
recognized. 

4. Reliability Another critical issue 
establishing the usefulness of peer review 
is the level of agreement between differ- 
ent reviewers and the consistency of 
agreement if there is a second or third 
evaluation. Reliability will be increased 
to the extent that reviewers examine sim- 
ilar issues and adhere to the same format. 
The Task Force has appended a detailed 
form for peer review of expert testimony 
which covers both issues of content and 
how that content is presented (see Appen- 
dix I). Adherence to this form will insure 
a consistent focus on which issues will be 
assessed. 

Reliability will also be influenced by 
the quality of communication among re- 
viewers. Here. it is essential that peer 
reviewers define the precise aspects of 
forensic reports and testimony that are 
being used to assess the expert's perfor- 
mance and capacities. Before the review- 
ers can assess an issue such as scientific 
accuracy, the reviewers must agree on 
what parts of the report or transcript are 
being used as a basis for that judgment. 
Any agreement or disagreement between 

reviewers is most valid, and reliable. 
when the reviewers are dealing with the 
same data. 

C. What Areas of Performance 
Should Be Reviewed? 

As noted above, the focus of the peer 
review evaluation is on both the content 
of the expert's testimony and its presen- 
tation. While the major concern is with 
content, certain issues with regard to the 
manner and style of presentation are also 
critical. The clarity of the expert's com- 
munication can be readily estimated from 
the available material. The organization 
of material and the absence of jargon are 
related issues that can be directly evalu- 
ated. The expert's objectivity can be as- 
sessed when the expert is confronted with 
alternative explanations for the data. 
Other more stylistic issues such as the 
expert's demeanor and credibility may be 
difficult to assess. One critical stylistic 
issue is the expert's handling of questions 
which are intended to show weakness in 
his testimony. Here, the willingness of the 
expert to acknowledge weakness in his 
testimony, to avoid defensiveness. and to 
maintain objectivity will be important 
factors. 

Peer review requires that the reviewers 
judge the technical accuracy of the testi- 
mony and the extent to which the expert 
has utilized available scientific knowl- 
edge in presenting information. Here. re- 
viewers will either have to be familiar 
with the scientific data related to the case 
or be able to familiarize themselves with 
that data. Another content issue is the 
evaluation of the quality of clinical re- 
ports describing evaluations of litigants. 
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Here. the reviewers will, perhaps indi- 
rectly. evaluate the expert's clinical skills, 
and the expert's capacity to translate clin- 
ical findings into legally relevant infor- 
mation. In order to do this, the reviewers 
themselves must be skilled forensic clini- 
cians. 

Finally, it is especially important to 
determine how effectively the expert con- 
nects psychiatric findings to the pertinent 
legal issues within the appropriate limita- 
tion of evidentiary rules regarding ulti- 
mate issue testimony. Here, experience in 
actual forensic practice will allow review- 
ers to make such assessments. 

As noted above, an appendix to this 
report (Appendix I) includes a sample 
peer review evaluation form which peer 
review committees can use or modify as 
appropriate for their own particular pur- 
poses. 

While the focus here is on the expert's 
performance rather than the ethics of 
practice, forensic psychiatrists have an 
unrelenting concern for ethical issues. In 
addition to the ethical problems of dis- 
honesty, which can sometimes be ascer- 
tained from examining the content of tes- 
timony or reports, there are more subtle 
ethical problems which arise in the prac- 
tice of forensic psychiatry. Some of these 
relate to the manner in which the practi- 
tioner becomes involved in a case and 
works with attorneys. Others are deter- 
mined by the manner in which the expert 
deals with personal biases and motiva- 
tion. Still others arise when the expert 
interviews and evaluates plaintiffs or de- 
fendants involved in a litigation process. 
A series of questions dealing with ethical 
issues have been included on the peer 

review form (Appendix 11). It should be 
clear that negative responses to these 
questions only raise a possibility of un- 
ethical conduct. Given the limited infor- 
mation available in peer review. the pur- 
pose here is primarily educative, that is. 
to help the reviewer with ethical issues. 

D. Who Should Serve as Peer 
Reviewers? 

After the Supreme Court's decision in 
Daubert v. Merrell Dow Pharmaceuti- 
c a l ~ , ~  legal commentators have begun to 
rethink the question of what scientific 
evidence is, or should be, admissible in 
court."-" Federal Rule of Evidence 702 
indicates that expert witnesses, unlike lay 
witnesses, have access to relevant infor- 
mation not possessed by the trier of fact, 
and enjoy the authority to give opinion 
evidence. These two qualities suggest dis- 
tinct functions for the psychiatric expert 
across the following four different roles: 

1. The Psychiatrist as Expert on Sci- 
entific Knowledge The psychiatrist may 
be asked to present an opinion about sci- 
entific data, methodology, and the limita- 
tions of either, with regard to a particular 
data set or in a general field of clinical or 
scientific inquiry. 

2. The Psychiatrist as Expert on Med- 
ical Practice The psychiatric expert 
may be asked to present an opinion on 
specialized knowledge which may not 
necessarily be scientific but which is re- 
lated to the everyday practice of psychi- 
atric medicine. 

3. The Psychiatrist as Expert on the 
Mental Condition and Behavior of Par- 
ticular Individuals One of the key roles 
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of the forensic psychiatrist is to be an 
expert opinion concerning the psycholog- 
ical questioning of particular persons at 
some time in the past, present, or future. 
To do this the expert must be capable of 
translating research knowledge and the 
intricacies of clinical judgment for the lay 
audience. Evaluation of that translation 
requires intimate knowledge of the legal 
questions at issue and of the differing 
interest of advocates and triers of fact. 
Further, it requires an understanding of 
the persuasive power of different styles of 
presentation. 

4. The Psychiatrist as Expert Advisor 
The psychiatrist can be viewed as advisor 
when advice in the pretrial phase may 
lead to resolution of a case without a trial. 
The psychiatrist may also provide advice 
to companies or other organizations about 
the possible medicolegal consequences of 
certain practices or policies. This role 
presupposes a level of interdisciplinary 
acumen in psychiatry, law, and social 
policy. 

The above considerations suggest that 
the pool of participants available for ser- 
vice on peer review committees should 
include psychiatrists who are proficient in 
these various roles. Attorneys may be es- 
sential members of a peer review com- 
mittee. 

When the committee is viewed as a 
standing rather than an ad hoc committee, 
it is essential that it be of adequate size 
with sufficient expertise to review a wide 
variety of cases. The standing committee 
should have the ability to invite ad hoc 
members, including nonpsychiatrists, 
who could bring a special expertise to an 

individual case, particularly when the 
case involves a technical or scientific 
question and the committee members do 
not possess such expertise. 

The pool of potential reviewers should 
also include psychiatrists trained in vari- 
ous clinical subspecialities including 
adult, adolescent and child, and geriatric 
psychiatry. At least some members of the 
committee should have had sufficient ex- 
perience in forensic psychiatry to be fa- 
miliar with the wide variety of forensic 
issues which will be brought to the com- 
mittee's attention. Ideally, however, the 
committee should not be composed solely 
of forensic psychiatrists, who may not 
have the necessary scientific or clinical 
expertise to properly assess an expert's 
work. Finally, some of the standing psy- 
chiatric members of the committee must 
be experienced clinicians, capable of 
evaluating the quality of psychiatric re- 
ports or the descriptions of patients in 
court testimony. 

Given the significant jurisdictional dif- 
ferences in legal standards and proce- 
dures, it may occasionally be necessary to 
have an ad hoc committee member from 
the same jurisdiction as the case brought 
before the committee. Workers' compen- 
sation regulations. for example, vary from 
state to state, and testimony from a given 
jurisdiction may not be fully understood 
by reviewers from another jurisdiction. 
Particularly in reviewing the work of 
practitioners new to the field of forensic 
psychiatry, it may also be useful to in- 
clude as committee members those who 
have served as faculty in forensic psychi- 
atric training programs. 
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E. Conflict of Interest and 
Confidentiality 

The process of peer review, at times. 
creates information which, if made pub- 
lic, could influence the expert's reputa- 
tion and participation in subsequent 
cases. This information could also, in the- 
ory, be used by peer reviewers in a man- 
ner that benefits them, but is detrimental 
to the expert who is reviewed. Conflicts 
between reviewers and the reviewed ex- 
pert might, in some instances, eventually 
lead to litigation. 

The task force report proposes some 
guidelines, which if followed, should 
minimize the possibility of conflict or 
litigation. It should be clear, however, 
that we have limited experience with this 
type of peer review, and that depending 
on the jurisdiction, conflicts between re- 
viewers and the reviewed expert could 
lead to litigation. It is important that re- 
view committees be aware of this possi- 
bility and try to be familiar with relevant 
state and federal law. In addition to rely- 
ing on an attorney who may be a member 
of the review committee, the committee 
should also have access to other sources 
of legal advice such as state attorneys 
general or counsel for professional orga- 
nizations and local hospitals. 

1. Confidentiality of the Process In a 
voluntary peer review format, the only 
relevant data for the expert are how peers 
have judged the expert's performance. 
The only goal is educational, and there is 
no need to share the results with anyone 
else. The peer review committee should 
determine at the onset of a particular peer 
review or peer reviews how it wishes its 

work to be subsequently used, if at all, by 
the expert. If it is consistent with state 
law, the committee may wish to contract 
with the expert that no further use be 
made of the peer review, or even that the 
fact of its existence may not be subse- 
quently disclosed. The committee may 
decide to delete all identifying informa- 
tion from completed peer reviews or it 
may, in fact, decide to discard all previ- 
ously reviewed documents from its files 
to further preserve the expert's or the 
committee's privacy. 

Confidentiality is a critical element in 
peer review. The extent of confidentiality 
will necessarily vary with the type, spon- 
sor, and format of the review. One ap- 
proach is to delete as much identifying 
information as possible from all peer re- 
view materials. The fact that one partici- 
pates in a peer review as a reviewer 
should not be subsequently disclosed to 
anyone. Only the expert reviewed has the 
right to reveal the fact of having been 
reviewed to others. Discussing the case 
outside of the review structure might re- 
sult in loss of immunity for the reviewers 
and compromise the expert's right to con- 
fidentiality. No document submitted for 
peer review should be shown or discussed 
with others. Reviewers should not retain 
notes, records, or files of the reviewed 
case or expert. They should return all 
documents and tapes to the committee 
chair or other designated persons. The 
fact that an expert peer reviewed a case 
should not be subsequently disclosed in 
any legal or administrative proceedings 
without proper consent or court order. It 
may be desirable for participants to sign a 
written agreement that spells out the legal 
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and ethical confidentiality rules of the 
peer review process. 

2. Conflict of Interest The peer re- 
view committee should articulate a policy 
dealing with situations in which a mem- 
ber of the committee could subsequently 
disclose or benefit from the knowledge of 
a review. These may be difficult issues 
when there are a limited number of ex- 
perts in a given community who could be 
involved in a particular case. The com- 
mittee should be sensitive to issues such 
as competition, economic survival of ex- 
perts in a community, and antitrust. These 
issues are especially important in a sys- 
tem of mandatory peer review, but also 
apply to some degree in voluntary peer 
review. 

Committee members should avoid par- 
ticipating in a particular review if they 
have any professional or business rela- 
tionship with the expert or have any 
knowledge of the expert that might bias 
their judgment. Peer reviewers should 
also recuse themselves from participating 
in the process when they have previously 
been involved in the evaluation, treat- 
ment, or litigation of the case presented to 
the committee by the expert. At each 
meeting of the committee, the chair can 
ask each member of the committee if any 
conflicts of interest exist with any case or 
expert under review and thus exclude any 
member from discussion of any case in 
which such conflict exists. Each peer re- 
viewer should exercise discretion as to 
whether or not to participate in a partic- 
ular peer review. 

After participating in peer review of an 
expert, reviewers may recuse themselves 
from participating in any subsequent liti- 

gation or proceeding that involves that 
expert when the peer reviewers believe 
that their participation will be unethical or 
unfair to the litigants. 

F. Who Will Sponsor Voluntary 
Peer Review? 

Whether voluntary or mandatory, peer 
review could serve the educational, certi- 
fication, membership, licensure, or disci- 
plinary needs of a wide variety of orga- 
nizations including: 

American Psychiatric Association, 
National 
American Psychiatric Association, 
district branch or local chapter 
American Academy of Psychiatry 
and the Law, National 
American Academy of Psychiatry 
and the Law, local chapters 
Forensic psychiatry fellowships 
American Medical Association, Na- 
tional 
State medical societies 
University departments of psychiatry 
Hospital medical staffs 
State medical licensure boards 
Subspecialty board, forensic psychi- 

atry 
Private, fee for service groups. 

These organizations can set aside time 
at local or national meetings for peer re- 
view committees to meet. Initially, there 
would be no cost to the experts seeking 
peer review, and committee members 
would serve on a pro bono basis. After a 
while, however, the organizations might 
arrange for the expert to pay a fee, some 
of which might be used to reimburse ex- 
aminers for their time and effort, as well 
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as the administrative cost of the peer re- 
view. The sponsors might also offer a 
certificate or CME credit to participating 
experts and examiners to encourage par- 
ticipation. 

G. How Should Committee 
Members Be Trained? 

Each sponsor of the peer review pro- 
gram should provide resources to train its 
committee members to do peer review. 
This could include providing articles and 
reports from the existing literature, and 
developing a peer review manual. Com- 
mittees might wish to develop videotapes 
to train committee members. These might 
include tapes of an actual or mock peer 
review session. Once committees have 
been established, the major aspect of 
training would be informal. New mem- 
bers would learn by observing more ex- 
perienced members perform peer review 
or by undergoing formal training them- 
selves. 

H. How Should the Peer Review 
Be Conducted? 

1. What are the Duties of the Chair of 
a Review Committee? Each review 
committee should appoint a chair whose 
obligations are to communicate with the 
expert who wishes to be reviewed, deter- 
mine what committee members will be 
involved in a particular review, supervise 
distribution and then return of the ex- 
pert's documents. facilitate all discus- 
sions. and determine how feedback will 
be provided to the expert. A major re- 
sponsibility of the chair should be to as- 
certain that the case to be reviewed is no 
longer in litigation and that all documents 

are in the public domain, or have been 
cleared by the litigants' attorneys for the 
purpose of peer review. The chair must 
also ascertain that each member of the 
committee is free of conflicts of interest 
with regard to reviewing a particular ex- 
pert. The chair assumes ultimate respon- 
sibility for collecting all material re- 
viewed and assuring that it is either 
destroyed or kept in a safe place. Finally. 
the chair is responsible for all informed 
consent issues with regard to peer review. 

2. Must the Subject Being Evaluated 
Be Present? The Task Force considers 
it almost essential that the expert be 
present at least for part of the peer review 
meeting itself. It is possible, of course, to 
obtain a peer review by correspondence 
when there are geographical or other lim- 
itations in arranging a peer review meet- 
ing in a centralized location. It is likely. 
however, that the value of such a peer 
review will be relatively limited in com- 
parison to having a meeting with the sub- 
ject present. 

3. Should the Report to the Expert Be 
Oral or Written? The nature and pur- 
poses of the peer review will determine 
whether or not the report to the subject 
will be oral, written, or both. A peer re- 
view by correspondence will necessarily 
result in a written peer review to the sub- 
ject. When there is a peer review commit- 
tee meeting, however, a written peer re- 
view report following an oral peer review 
report could serve to summarize the com- 
mittee's feedback to the expert and focus 
the expert on future areas of self-study. 
Time limitations of the committee meet- 
ing may also make it necessary to have a 
written peer review report to the expert. 
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Related to the decision about the for- 
mat of the report to the expert is the type 
and extent, if any, of the committee's 
documentation of the peer review. In a 
voluntary peer review, the committee 
may decide not to have any written doc- 
umentation of the peer review meeting at 
all, except to justify any administrative 
expenses. 

I. What Issues Will Arise for 
Mandatory Peer Review? 

While this report contemplates only vol- 
untary peer review at the present time, some 
have expressed interest in a system of man- 
datory peer review. Mandatory review may 
be initiated by a variety of agencies, includ- 
ing professional organizations, hospitals 
and universities, forensic training programs, 
and licensing boards. Peer review could be 
used as one criterion for granting certifica- 
tion or status or to remove or deny access to 
certification or status. Presumably, the fo- 
cus of mandatory review would be whether 
the expert's performance was unethical or 
fell below a defined standard of adequacy. 

Mandatory review significantly 
changes the obligations of the review 
committee. The responsibility of the com- 
mittee shifts from a sole concern with the 
needs of the reviewed person to addi- 
tional concern with the needs of the 
agency which requested review. The 
sponsoring agency must assure that 
the expert has complete familiarity with 
the purpose of the review process and 
knows how information gained in the pro- 
cess will be used. Possible harms to the 
reviewed person and the limits of confi- 
dentiality must also be clearly understood 
by the expert. 

Some procedural issues that would 
arise with mandatory review include how 
referrals would be accepted, what time 
frame would be allowed between the ini- 
tiation of the review and the report to an 
agency, how the report would be pre- 
sented. It might also be necessary to de- 
vise procedures that allow the expert to 
modify, disagree with, or appeal the com- 
mittee's report. 

New issues of liability and immunity 
would be raised by a mandatory peer re- 
view. In a regulatory model of peer re- 
view, the committee is exposed to a 
greater threat of liability for negligence 
for having failed to properly review the 
expert who is negligent in subsequent fo- 
rensic work. The committee may wish to 
develop a written contract that makes it 
clear that the peer review committee is 
not the supervisor of the expert. In addi- 
tion, the organizational sponsor of the 
peer review should determine whether 
any liability insurance coverage it may 
have will cover peer review activity. 
Clearly, the committee will need to con- 
sider methods of documenting its activi- 
ties and decisions. 

It would be expected that some dissat- 
isfied experts would seek legal redress 
against the peer review committee. State 
peer review immunity statutes may or 
may not protect the peer review commit- 
tee in a given case. There will be obvious 
jurisdictional problems given that the 
committee members, the expert being re- 
viewed, and even the case under review 
may all come from different locales. 
Written policy statements would have to 
be drafted in consultation with knowledg- 
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able attorneys to anticipate such legal 
contingencies. 

Conclusion 
The Task Force has attempted to raise 

and briefly discuss some of the many 
substantive and procedural issues in- 
volved in the peer review of expert psy- 
chiatric testimony, especially on a volun- 
tary basis solely for educational and 
self-improvement purposes. While orga- 
nizational sponsors, and peer review 
committees, should find this information 
to be helpful, no doubt each committee, 
once established, will encounter addi- 
tional problems not considered here. Each 
sponsor and committee will additionally 
need to decide how to resolve the many 
difficult issues and conflicts raised in this 
report, preferably in advance of conduct- 
ing peer review. Sponsors and commit- 
tees should identify appropriate psychi- 
atric and legal consultants to assist with 
these difficult decisions. 

This report has focused upon voluntary 
rather than mandatory peer review, which 
could be used for sanctioning or creden- 
tialing purposes. Considerably more ex- 
perience with voluntary peer review is 
needed before any consensus can be de- 
veloped about the threshold standards or 
norms for expert psychiatric testimony, 
which is a precondition for conducting 
mandatory peer reviews. 

Recent experience with peer review of 

expert psychiatric testimony indicates 
that the greatest barrier to peer review is 
professional acceptance of the process. 
Organizational sponsors and individual 
committees need to devote resources to 
attracting psychiatrists willing to be peer 
reviewed and to develop the necessary 
incentives to promote this important ac- 
tivity. 
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Appendix I 

PEER REVIEW FORM 

EVALUATION OF EXPERT TESTIMONY 

Name of Expert: 
Case: 
Type of case: 
Expert hired by: 
Material reviewed: trial transcript, deposition, report, videotape, other 

Reviewer: ID Date reviewed: 

Please circle each of the following ratings and provide detailed comments. 
A. CONTENT 
Credentialslexpertise Poor Fair Good Excellent N/A 
Comments: (strengths, weaknesses, needs improvement) 

Databaselinformation sources Poor Fair Good Excellent N/A 
Comments: (strengths, weaknesses, needs improvement) 

Support for opinions Poor Fair Good Excellent N/A 
Comments: (strengths, weaknesses, needs improvement) 

Understanding of medical-legal issues Poor Fair Good Excellent N/A 
Comments: (strengths, weaknesses, needs improvement) 

Scientific accuracy Poor Fair Good Excellent N/A 
Comments: (strengths, weaknesses, needs improvement) 

Reasonableness of conclusions Poor Fair Good Excellent N/A 
Comments: (strengths, weaknesses, needs improvement) 
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B. PROCESS 
Clarity Poor Fair Good Excellent N/A 
Comments: (strengths, weaknesses, needs improvement) 

- -- -- 

Use of jargon Poor Fair Good Excellent N/A 
Comments: (strengths, weaknesses, needs improvement) 

Credibility Poor Fair Good Excellent N/A 
Comments: (strengths, weaknesses, needs improvement) 

Organization Poor Fair Good Excellent N/A 
Comments: (strengths, weaknesses, needs improvement) 

Demeanor Poor Fair Good Excellent N/A 
Comments: (strengths, weaknesses, needs improvement) 

Collaboration wlattorney Poor Fair Good Excellent N/A 
Comments: (strengths, weaknesses, needs improvement) 

Attitude toward opposing experts Poor Fair Good Excellent N/A 
Comments: (strengths, weaknesses, needs improvement) 
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Understanding of role Poor Fair Good Excellent NIA 
Comments: (strengths, weaknesses, needs improvement) 

Objectivity Poor Fair Good Excellent NIA 
Comments: (strengths, weaknesses, needs improvement) 

Defensiveness Poor Fair Good Excellent N/A 
Comments: (strengths, weaknesses, needs improvement) 

Performance under stress Poor Fair Good Excellent N/A 
Comments: (strengths, weaknesses, needs improvement) 

Changes to ratings following the Committee meeting: 
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Appendix II 

Questions That Deal with Ethical Issues (possible answers to these questions wil l  not consistently be 
obtained from the material reviewed): 

1. Are there any indications that the experts may have had a conflict of interest in this case 
such as having had a previous working or personal relationship with litigants that was not 
fully disclosed? 

2. If the expert has strong personal opinions regarding the issue in litigation, are these clearly 
articulated? 

3. Does the expert acknowledge the limitations of hislher expertise in this area of litigation and 
the extent to which helshe has consulted with others in formulating an opinion? 

4. Has the expert reviewed all available material that is relevant to the case? 
5. Has the expert been forthright in negotiating a fee, and has helshe been candid in 

discussing financial arrangements if they are questioned? 
6. Do the testimony and available reports indicate that the expert is willing to modify hislher 

opinion as new data becomes available? 
7. Is the expert testifying in regard to a patient with whom helshe has had a therapeutic 

relationship? If this is true, is the expert aware of the potential problems involved? 
8. If a litigant was interviewed by the expert, was the litigant provided with full information as to 

the expert's role, the purpose of the evaluation, and possible uses of the knowledge that the 
evaluation generates? 

9. Was the examinee's wishes to contact hislher attorney during the examination or to 
terminate the interview respected? 

10. Was the examination conducted under conditions that are respectful of the dignity of the 
examinee and that, to the extent possible, minimized the stressfulness of the situation? 
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